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Bank Liable for Fraudulent Acts Officer 


bank liable for the fraudulent acts its officer made 
within the apparent scope his authority, though the officer 
acting for his own benefit and the bank does not receive the 
benefit therefrom. Morrison Bank Mount Hope, Su- 
preme Court Appeals West Virginia, Rep. 
(2d) 790. 

One West and wife, July 1926, trust deed dated 
July 14, 1926, and recorded with county clerk’s office July 
31, 1926, conveyed two lots land one Mahan, trustee 
secure two negotiable promissory notes, one the sum $1,- 
500 made West and payable the order defendant bank 
and the other for $2,250, made West and wife, payable the 
order Tully the Bank Mt. Hope. Subsequently, 
the buildings the two lots were destroyed fire. West 
collected the proceeds under the fire insurance policy and paid 
both notes Tully, who was executive vice-president, director, 
active manager and agent the defendant bank. Tully au- 
thorized agent for defendant bank executed release the 
deed trust both lots. The release contained recital that 
the defendant was the holder and owner the notes secured 
the deed trust, and that the signature Tully “vice- 
president said Bank Mt. Hope, and its common seal are 
the order its board directors hereunto set.” Attached 
the release was notary’s certificate wherein Tully stated 
that defendant’s vice-president was authorized de- 
fendant execute and acknowledge deeds and other writings 
similar decisions see Banking Law Journal Digest (Fifth 


Edition) §§1077, 1079. 
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behalf the defendant. delivered the release 
West, who caused recorded the county clerk’s office. 

November 1930, West applied the Bank Pax for 
loan $2,500 and offered give the bank deed trust 
the lot and the building erected thereon security 
for the loan. One Legg, cashier the Bank Pax, examined 
the records the county clerk’s office ascertain whether 
there were any liens incumbrances West’s property and 
found the Mahan deed trust marked “released” the mar- 
gin the page the record book, and the recorded release. 
Legg also interviewed Tully his office the defendant 
bank, informed him the application for the loan and in- 
quired whether the West property was free the deed 
trust lien. Tully advised Legg that was free said lien. 
The Bank Pax, acting upon its investigation and informa- 
tion received from made loan $2,500 West. 

September 1931, the Bank Pax was closed the 
Commissioner Banking, and plaintiff was appointed re- 
ceiver. order collect the $2,500 note, plaintiff caused the 
lot and dwelling house offered for sale under the deed 
trust, and, adequate bid having been received, purchased the 
same, and March 25, 1932, the trustee executed deed con- 
veying the property plaintiff. February 1933, one 
Kelly, conservator the Oak Hill National Bank, brought 
suit alleging that the Oak Hill National Bank was the owner 
and holder note originally the amount $2,250, being 
renewal the original note described the Mahan deed 
trust, which note was assigned Tully the Oak Hill Na- 
tional Bank, collateral security for Tully’s obligations. 
Kelly asked that the release set aside far applied 
the note, that the deed trust from West and wife se- 
cure the Bank Pax set aside and cancelled, and the lot 
with improvements sold pay said debt the Oak Hill 
National Bank. The court granted Kelly’s requests. 

Plaintiff contended that the recitals the deed release 
were false and fraudulent and even intended defraud and 
deceive the Bank Pax and that acting reliance thereon 
the bank made the loan West. Defendant contended that 
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Tully was not acting within the scope apparent scope 
his authority releasing the deed trust, and that the Bank 
Pax was not justified relying upon the release and the 
oral statements Tully far affected the note 


$2,250. 
was held that the reliance the Bank Pax good 


faith and with reasonable prudence, recitals recorded re- 
lease trust deed behalf defendant bank Tully who 
was held out the defendant bank its sole and active 
agent carrying all its business created “agency 
estoppel.” The defendant bank therefore was liable for loss 
the Bank Pax because fraud and deceit officer 
defendant bank executing release after had assigned note 
secured trust deed the Oak Hill National Bank. 
its opinion, the court wrote: 


Counsel for the defendant assign four grounds support the 
trial chancellor’s rulings, the second and third which may con- 
solidated into one: (1) Tully was not acting within the scope, ap- 
parent scope, his authority releasing the deed trust; (2) and 
(3) the Bank Pax was not justified relying upon the release and 
the oral statements Tully, late cashier, far affected the 
note $2,250, and the allegation the effect that the former was 
acting for the defendant bank making said statements mere 
presumption, conclusion and averment made without supporting facts 
and (4) the decree the Kelly suit res adjudicata and bar this 
action. 


counsel approach the case from entirely different 
angle. They say that: (1) This action for fraud committed 
agent corporation acting within the scope apparent scope 
his authority and not defense that the agent committing 
the fraud was acting for his own benefit and the corporation did not 
profit thereby; (2) the Bank Pax had the right rely upon the 
alleged recitals and representations the defendant and was under 
duty make inquiry their truth falsity; (3) the allega- 
tion that Tully was defendant’s sole agent will impute knowledge 
and (4) finally, the decision the Kelly case does not bar plaintiff 

erein. 


Because the discussion the two parties litigant not meet upon 
common ground, seems convenient the threshold this 
discussion consider plaintiff’s first, second and third grounds 
see has approached this case what seems the cor- 
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rect theory and so, the Kelly decision bar the recovery which 
plaintiff seeks? 

the first place, must stated that Tully having assigned the 
note question the Oak Hill National Bank had right ex- 
ecute the release for the bank, since operated both notes. 
think clear that Tully’s alleged wrongful conduct was designed 
enure and not the defendant bank. May attach 
liability therefor that bank? There apparent weight au- 
thority the effect that corporation liable for the fraudulent 
acts its officer made within the apparent scope his authority, 
though the officer acting for his own benefit and the corporation 
does not receive benefit therefrom. Engen Merchants’ 
State Bank, 164 Minn. 293, 204 N.W. 963, A.L.R. 610, and note 
thereto; A.L.R. pages 615-622, inclusive. the immediate ques- 
tion, defendant’s counsel have cited West Virginia case contrary 
holding, and none has come our attention. this sound rule 
law, applying corporations generally, and think is, for- 
tiori, should apply bank, which, dealing with the public oc- 
cupies position confidence and trust not usually enjoyed other 
corporations. 

But counsel say that Tully was not acting within the apparent 
scope his authority, and the Bank Pax was not justified rely- 
ing upon the recitals contained the release. the authority was 
apparent and there was nothing place the Bank Pax inquiry, 
the defendant bank’s holding Tully out its sole and active agent 
carrying all its business and including the execution releases 
its behalf, and the Bank Pax’s reliance thereon creates agency 
estoppel upon which liability can based, provided the 
bank exercised good faith and reasonable prudence. This record dis- 
closes nothing which would bring into question that bank’s good faith, 
and whether reasonable prudence was exercised said bank’s reliance 
upon the recitals contained the release and the defendant bank’s 
holding Tully out officer having full authority bind its 
business transactions resolves itself into the question whether the 
instant circumstances the Bank Pax was under duty make 
inquiry. 

this jurisdiction the rule well established that one whom 
representative has been made may believe the same true and act 
thereon without making inquiry investigation determine the truth 
thereof. Staker Reese, Va. 764, S.E. 641; Stout Martin, 
Va. 104 S.E. 157; Gall Cowell, 118 Va. 263, 281, 190 
S.E. 130. exception thereto, requiring inquiry, has been recog- 
nized some courts where there were facts and circumstances present 
when the false representations were made put the injured party 
upon his guard cast suspicion upon their truthfulness. Pustel- 
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niak Vilimas, Ill. 270, 185 N.E. 611; Morel Masalski, 333 
41, 164 N.E. 205; Parker Ward, 224 Ala. 80, 139 So. 215. 
Code, 38-12-4, enacted the Code adopted 1981, requires re- 
cordation assignment lien the debt secured thereby or, 
the alternative, permits the assignor thereof join the assignee 
executing release the lien. However, the time the release in- 
herein was executed, there was such requirement. The neces- 
sity for the recordation such assignment, provided for Ch. 61, 
Acts West Virginia Legislature, 1921, was repealed the succeed- 
ing legislature. See Ch. 61, Idem, 1923. deed trust, however, 
disclosed that one the notes was payable the order Tully, and 
defendant’s counsel say that itself was such suspicious circum- 
stance that Legg should have been put inquiry. The recorded re- 
lease the defendant bank purported release that note. Had the 
bank actually owned and held the note, could properly have executed 
the release. The only doubt suspicious factor which might have 
arisen Legg’s mind, upon examination the release, was whether 
the bank had acquired the note Tully’s assignee. dissipate that 
doubt, Legg made inquiry Tully who verified what the release pur- 
ported imply, namely, that the bank had acquired the note which 
had been paid and discharged and, hence, the right the bank 
execute the release. find circumstances the allegations which 
would have put Legg guard that Tully was not telling the truth. 
say that Legg should not have relied upon the representations 
made Tully say that member the public should have been 
suspicious one whom the bank itself supposedly reposed confi- 
dence, or, least, the alleged placement Tully the bank’s 
chief officer would lead the public believe considered Tully trust- 
worthy. While the allegations the declaration show that such con- 
fidence was not warranted, see reason for Legg have pur- 
sued further his investigation. what avail would such action have 
been? Tully, the original payee the note and the allegedly chief 
and trusted officer the bank—the person who was apt know more 
concerning the entire transaction than anyone else—had verified the 
implications the release and had dissipated the doubt occasioned 
the trust deed and the release. Where, then, the exercise reason- 
able prudence should the Bank Pax required make further in- 
Certainly not other officers members the board 
directors the defendant bank, because under the allegations the 
declaration, Tully was sole and active control and management 
the defendant’s affairs, and presumably the one person, representing 
the defendant bank, who was informed, above all others, the 
securities held the bank and the releases executed its behalf, and 
Legg had asked see the bank’s records, the bank rightfully could, 
and all probability would, have refused let him so. Moreover, 
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West himself would have resulted only West’s response 
that the note had been paid the bank, thereby confirming what the 
release implied and also what Tully had verbally represented. 
think the allegations the declaration not show any negligence 
lack reasonable prudence the part either Legg the bank 
which represented during the course his investigation. 

But defendant contends that plaintiff barred reason the 
decision this Court case Kelly, Conservator, Bank 
Mount Hope, 117 Va. 260, 185 215, wherein the liability 
the Bank Mount Hope plaintiff receiver was neither raised the 
pleadings nor passed upon this the trial court. The question 
before this Court that case was whether the release was valid, and 
effective against Oak Hill National Bank, innocent holder 
note due course. State rel. Lambert Board Canvassers, 
107 Va. 109, 147 S.E. 484, this Court held point the sylla- 
bus, “Estoppel judgment does not extend matter not directly 
issue, although may have arisen the case collaterally and have 
been judicially passed on.” See, also, State McEldowney, 
Va. 695, S.E. 650. follows the Kelly decision, under the allega- 
tions the declaration, does not bar the instant action. 

For the foregoing reasons, the rulings the trial court should 
reversed. 


Bank’s Right Set Off Deposit Bankrupt 


Where bankrupt depositor did not indicate intention 
create trust special deposit subject use for specific pur- 
pose, and bank did not understand that depositor intended 
so, and there was nothing indicate that the relationship 
debtor and creditor which had theretofore existed was 
changed, was held that there was deposit for special pur- 
pose nor any trust which trustee bankruptcy was entitled 
enforce, and consequently bank had the right set off de- 
posit bankrupt against bankrupt’s debt the bank. Killo- 
ren First National Bank St. Louis, United States Circuit 
Court Appeals, Circuit, 127 Fed. Rep. (2d) 587. 

The Hamilton Brown Shoe Company (herein called the 
had two deposit accounts with defendant bank. 
One was its regular checking account used for all checking pur- 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§792, 796. 


THE BANKING LAW JOURNAL 659 


poses, and the other was pay-roll account used only for the 
purpose meeting its St. Louis This pay-roll ac- 
count not any way here involved. April 1939, the 
company had deposit its checking account the sum 
April 14, 1989, the company deposited this 
account the sum $27,272.12, included which was cash- 
ier’s check the amount $25,958.16, drawn the order 
the company and indorsed for deposit the regular way. 
April 14, 1939, and subsequent days April 17, 1939, 
various deposits and withdrawals were made from this account. 
April 17, the company had deposit with the de- 
fendant bank the sum company was in- 
debted the bank overdue note sum greatly 
excess the amount remaining deposit, and the close 
business April 17th defendant bank applied the deposit 
$19,704.87 reduction the amount owed the bank the 
company. April 17, 1939, the company filed petition for 
reorganization under the Bankruptcy Act and thereafter plain- 
tiff was elected its trustee bankruptcy. The company 
making the deposit April 14, and other deposits 
various days subsequent thereto did not any way designate 
the funds deposited special deposit for any specific pur- 
pose. agreement that effect was entered into between 
the company and defendant bank. The deposits were made 
the company’s regular account ‘and checks were drawn 
against such account the regular course business for any 
purpose whatever. 

was held that bank properly applied deposit balance 
payment overdue note against contention that bank 
thereby obtained inequitable advantage over other creditors. 
its opinion the court said: 


The checks and the funds which they represented were the checks 
and funds the Shoe Company the time they were deposited 
the bank. Upon being deposited, they belonged the bank and the 
bank became indebted the Shoe Company therefor. The deposit 
balance was effect debt owing the bank the Shoe Company. 
New York County Bank Massey, 192 U.S. 138, Ct. 199, 
Ed. 380; Bank the Republic Millard, Wall. 152, L.Ed. 897; 
Davis Elmira Savings Bank, 161 U.S. 275, 288, S.Ct. 502, 
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Ed. 700; Fourth Natl. Bank Wichita Smith, Cir., 240 19; 
German-American State Bank Larimer, Cir. 235 501. The 
right set off this debt due from the bank the Shoe Company 
against debt owing the Shoe Company recognized Section 
68, sub. the Bankruptcy Act, U.S.C.A. 108, sub. which 
provides: “a. all cases mutual debts mutual credits between 
the estate bankrupt and creditor the account shall stated 
and one debt shall set off against the other, and the balance only 
shall allowed paid.” 

Plaintiff relies strongly upon the case Brown al. Maguire’s 
Real Estate Agency, 343 Mo. 336, 121 S.W.2d 754, where 
deposit was held trust, and hence, the bank’s right, set-off 
denied. the Maguire case the Supreme Court Missouri, among 
other things, said: “If the bank has knowledge the trust has 
right set off the trustee’s personal debt against the trust fund, 
and likewise the trustee has general right set off such trust 
fund against his own personal debt.” 

The lower court that case had held that the funds were trust 
funds and that the bank had the knowledge necessary bring under 
this rule. The court further said: “We think clear that garnishee 
did know that much the Agency’s account, all times when there 
was substantial balance, consisted funds collected for others. 
With this knowledge, even though did not know how such other per- 
sons were how much was held for them, the weight authority 
that garnishee was not entitled set off its debt against such part 
the funds could determine reasonable investigation were held 
for collection and remittance clients the Agency.” 

that case the fact the existence trust was established. 
The bank there knew that least part the deposit consisted 
funds collected the depositor for other persons, and hence, were not 
the property the depositor. the instant case, however, there 
were fact trust funds. The funds when deposited were the funds 
the Shoe Company, which had the unrestricted right check them 
out its pleasure for any and all purposes. 

the case Craig Bank Granby, 210 Mo. App. 334, 238, 
507, 509, the facts were strikingly similar those the instant 
case. trustee bankruptcy sued bank recover money claimed 
have been deposited special deposit for specific purpose. The 
bankrupt had made deposit $1,000, and the bank had applied this 
amount note held against the depositor. was contended 
the trustee that the deposit was special one, made for the purpose 
meeting checks issued employees. For several years prior this 
transaction, the bankrupt had been making deposits the bank and 
paying the money out checks. The pay-roll was made twice 
month and check then issued each employee for the amount 
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wages due him. May 21, 1920, checks this character were issued 
the bankrupt. that time did not have sufficient funds the 
bank meet these checks. May 22, 1920, the depositor stated 
the cashier the bank that would make deposit the afternoon 
the pay-roll, and told him that the checks pay the parties 
whom the money was due issued the day before. Under 
these circumstances deposit $1,000 was made 4:10 
that day, other deposits had been made, the form usual making 
general deposit. After the deposit was made, the bank applied 
note held the bank against the depositor. The court held that 
there was right the trustee, unless was shown that the fund 
was treated trust fund. the course the opinion, the 
court said: 

Although may have been the purpose the depositor pay the 
pay-roll checks out this deposit, and that fact was known the 
bank the time, yet that does not necessarily establish the further 
fact that the depositor intended this deposit separated from its 
other deposits and carried trust fund. The fact that 
deposit slip was made out the depositor which the deposit ap- 
peared general deposit ought control the absence in- 
structions and information that were sufficiently specific furnish 
guide the bank which could carry out the terms the trust 
which assumed was held have accepted the deposit 
special one, and have thereby bound itself comply with the terms 
the trust the absence proof the contrary, all deposits are 
presumed general deposits, and the burden was upon plaintiff 
this case show that the deposit $1,000 was made meet the 
pay roll checks that had been previously issued, and that this money 
its equivalent was applied the payment these checks, and 
that the bank understood the time. Butcher Butler, 134 
Mo. App. 61, 114 S.W. 564. 

“All previous deposits made the same party for long time 
prior this one had been made general deposit, and, the char- 
acter this one was changed special deposit, there should 
have been some clear direction given the depositor that would carry 
the bank the information that this was special deposit, and how 
should disposed the bank. make that proof way 
require the bank hold $1,000 the credit the mining company, 
and pay checks out except pay roll checks, specific instruc- 
tion some form should have been given the bank which when 
check should presented could determine whether was pay 
roll check and was paid out that particular fund.” 

The Craig case cited with approval Landwehr Moberly, 338 
Mo. 1106, W.2d 935, and Central Coal Coke Co. State Bank, 
226 Mo. App. 594, 188. Landwehr Moberly, supra, 
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the Supreme Court Missouri had before case establish 
preference closed bank. the course the opinion, the court 
said [338 Mo. 1106, 937]: “However, the rule has been 
greatly relaxed that, where the money deposited used for 
specifically designated purpose, may still regarded special 
one, even though the funds were deposited under agreement allow- 
ing them become mingled with other funds the bank and they are 
mingled that the identical money deposited can longer iden- 
tified. However, that purpose must evidenced mutual under- 
standing agreement the part the depositor and the bank and 
the intention purpose, merely the part the depositor, that 
should become special deposit not sufficient make so.” 

Not only did the depositor the instant case not indicate inten- 
tion create trust special deposit subject use for specific 
purpose, but the evidence shows that the bank did not understand that 
the depositor intended do, that intended enter into any 
special relationship. Nothing was done indicate that the relation- 
ship debtor and creditor which had before existed was changed 
into different relationship. these circumstances, under the law 
Missouri, the plaintiff failed establish that the deposits made 
the Shoe Company were for special purpose, that they were funds 
which third parties had interest, impress them with 
trust. 

Plaintiff further contends that even though the bank had 
edge the purpose the deposit the $25,958.16, yet regardless 
the question its knowledge, the equities are against its right set- 
off. This referred the “equitable” rule. observed, 
however, that the rule goes only the question the bank’s knowl- 
edge. If, fact, the funds when deposited were those the depositor, 
and were not trust funds, there could question knowledge 
notice. The bank could not charged with knowledge non-exist- 
ent fact condition. may first noted that Missouri has not 
adopted this so-called equitable rule, but the application the equi- 
table rule could not any event change the character this deposit. 
The equity which might require the treatment deposit special 
rather than general one, must founded agreement. Paul 
Draper, 158 Mo. 197, Am. St. Rep. 296. 

have examined the many cases cited plaintiff. 
cases the basis the right claimed was that fiduciary had deposited 
funds cestui que bank which, with without notice the 
cestui que’s right, the bank attempted appropriate availing itself 
the right set-off debt due the fiduciary, without having 
parted with any new value reliance the deposit. But before this 
doctrine can invoked, trust must found. There evidence 
sustain finding trust, nor impose anyone the duties 
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trustee. The argument must therefore fail, first, because the doctrine 
contrary the holdings the Supreme Court Missouri Thus, 
Horigan Realty Co. First National Bank, Ct. App., 221 Mo. 
App. 329, 273, 772, 775, the court, among other things said: 
“That the relation between bank and its depositors one debtor 
and creditor well settled; and that when deposit made becomes 
the fund the bank and the deposit ordinary indebtedness. And 
this true even, though the money held the depositor trus- 
tee, unless course the bank had notice the true ownership thereof. 
also the established rule that the bank may apply customer’s 
deposit the payment the latter’s overdue note, although the 
money may belong another, unless the bank has knowledge that the 
money does not belong.” 

Second, the argument must fail because matter fact the 
funds were not trust funds. 

finally contended plaintiff that the right set-off should 
not allowed the bank because would inequitable and give the 
bank preferential advantage over other creditors. the final 
analysis, this argument based upon claim estoppel. Plaintiff 
and relies the cases Bollow Farmers’ Bank Leonard, 
Mo. App., 882, and Union Bank Trust Co. Helena 
Loble, Cir. 124. the first cited case, the bank had agreed 
writing that the deposit there involved was held pay all 
creditors pro rata basis. The depositor was trustee for credit- 
ors, who was selling off the bankrupt’s property. Under such facts, 
the bank was, course, estopped from setting off that deposit against 
the bankrupt’s debt the bank. There analogy between that 
case and the instant case. Here, there was understanding between 
the parties that the deposit should treated any special way. 
Union Bank Trust Co. Helena Loble, supra, the bankrupt owed 
$16,000 Eastern supply houses, owed relatives its president 
$35,000, and owed local creditors $12,000. was also indebted 
the bank the sum $10,000 ninety-day note and the sum 
$1,300 overdraft. was insolvent and without funds. The 
bankrupt discussed with the president the bank the question dis- 
continuing the business, but upon the bank’s advice was agreed that 
special sale should conducted the bankrupt raise money 
pay Eastern creditors, with view reorganizing and continuing 
the business, and that the relatives and the bank would refrain from 
pressing their claims. The court found that this plan was the bank’s 
own plan and the agreement above referred was made upon the 
bank’s insistence. Pursuant this plan the sale was held and the pro- 
ceeds turned into the bank. The bank paid out about one-third the 
money realized from the sale, but none was used pay the East- 
ern creditors, but was used largely pay some the local creditors 
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who were relatives, and pay current expenses and the bank’s over- 
draft $1,300. was residue about $8,300 the date 
voluntary petition bankruptcy was filed, and the same date the 
bank applied this balance its note. The trial court held that the 
deposit was the nature special deposit brought about the 
bank under agreement that was devoted certain purposes, 
and that, “By breach contract trust cannot converted debt, 
the title special deposits cannot transferred, and set-off against 
them cannot had the defaulting contractor.” Gans Klein, 
C., 116, 117. The Circuit Court Appeals, Cir., 
124, 126, affirming the lower court, expressed the view that. 
the circumstances under which the fund was created, and the co-opera- 
tion the bank and the bankrupt its creation, were 
far impress upon the character trust fund that the bank should 
held estopped assert lien thereon the right set-off.” 
The contention plaintiff the very teeth the court’s find- 
ings and the undisputed evidence. There was here trust fund 
and agreement the bank treat such, and hence, there 


could estoppel. 
The judgment appealed from therefore affirmed. 


Satisfaction Note Sale Collateral 


Defendant was accommodation maker with one Davis 
promissory note. The note was secured collateral belong- 
ing to, and deposited with the plaintiff by, the co-maker Davis. 
The note sued upon the plaintiff was the last several re- 
newals. few days before the present note was due, the de- 
fendant notified the plaintiff the effect that was unwilling 
again sign and that the plaintiff was unwilling accept 
the co-maker’s individual note, he, the defendant, demanded 
that the plaintiff immediately sell the collateral pay the 
note. that time the value the collateral exceeded the 
amount due the note. The plaintiff did nothing except 
carry the note past due. Subsequent the co-maker’s death 
plaintiff foreclosed real estate mortgage given the co- 
maker Davis collateral. Moreover, the securities held 
the plaintiff were sold. The combined amount realized from 


similar decisions see Banking Law Journal Digest (Fifth 
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the foreclosure sale and the sale the securities was much less 
than the value the real estate and the securities when the 
note became due. Plaintiff was authorized the terms the 
note sell the collateral. 

Plaintiff brought action against the defendant accom- 
modation maker and contended that note should paid the 
defendant according its terms. The defendant contended 
that the plaintiff, with knowledge that the defendant was 
merely surety for the co-maker was bound meet the de- 
mand the defendant for the sale the collateral the time 
when exceeded the amount due the note, and having failed 
so, the defendant was longer liable. 

was held that the defendant was entitled set 
equitable defense that plaintiff could have satisfied the note 
when became due selling the collateral demanded 
the defendant and authorized the note. The failure 
the plaintiff absolved the defendant from liability 
the note. This equitable defense was not abrogated the 
Negotiable Instruments Law. Citizens First National Bank 


Frankfort Parkinson, Supreme Court, Supp. 
(2d) 615. its opinion, the court said: 


There question that even though the holder the note knew 
defendant accommodation party, the defendant was primarily 
liable upon the note maker. 55, Negotiable Instruments Law. 

Any contract agreement which, made between defendant and 
plaintiff, its terms purported relieve the defendant from liability 
would void. Bay Parkway Nat. Bank Shalom, 270 N.Y. 172, 
200 N.E. 685, Mount Vernon Trust Co. Bergoff, 272 N.Y. 192, 
196. 

The question presented, therefore, whether although the de- 
fendant was primarily liable the note when became due, may 
set defense, under the facts here presented, the failure, omis- 
sion neglect the plaintiff comply with his demand have the 
note paid out ample collateral and thus relieve him. 

The defendant may set any defense, legal equitable, which 
may have this action law. 262, Civil Practice Act; Susque- 

Were this case other than one arising out negotiable instru- 
ment, would have hesitancy holding that the plaintiff owed 
duty the defendant sell the collateral and thus extinguish the 
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829, 830, the rule was stated: the facts show that two debtors, 
between themselves, principal and surety, and this known 
the creditor, bound respect the relation, even the terms 
the security held him the real surety occupies the position 
principal.” Citing Grow Garlock, 81. 

Pain Packard, Johns. 174, Am. Dec. 369, the 
was maker the note and the holder knew him security only for 
Munson. Packard asked plaintiff proceed against Munson who 
then solvent. The plaintiff did not until Munson was insolvent. 
Speaking the duty the plaintiff, the court said: was, law 
and equity, therefore, bound use due diligence against the principal, 
order exonerate the surety.” 

In, King Baldwin, Johns. 384, Am. Dec. 415, there was 
appeal from the Chancellor’s decision which recognized the rule Pain 
Packard but which held that relief should have been asked bill 
equity compel the holder the note sue the surety. The Court 
Errors held that was not necessary first appeal court 
equity but that the surety might notice require the holder sue. 
following the rule Pain Packard, the court said: “this has been 
treated novel and alarming doctrine; but, apprehension, 


can not alarm honest conscientious creditor; for where the’ 


man who will boldly avow the unjust and immoral principle, that after 
his debt due, and after has been solicited the surety 
proceed and collect it, prosecuting both principal and surety, 
will abstain from suing, with view favoring the principal, and 
throwing the eventual loss innocent man, who, from motives 
friendship humanity, has become surety.” 

The rule doctrine enunciated Pain Packard and King 
Baldwin has long been recognized. The question here whether this. 
doctrine has been abrogated, far relates the accommodation 
maker note, the provisions the Negotiable Instruments Law. 
not find that the precise question, disclosed the stipulated facts 
this case, has been passed upon the Court Appeals. The case 
National Citizens’ Bank City New York Toplitz, App. 
Div. 593, 422, 423, affirmed other grounds 178 
does not seem answer the questions. There the an- 
swer was that the time payment was extended the bank without 
the knowledge consent the defendant who was accommodation 
maker. The Appellate Division held that the defendant was primarily 
liable and that “No other question liability can arise this case 
than such appears upon the face the instrument.” The Court 
Appeals affirming, did the ground that there was neither alle- 
gation nor statement any consideration for the agreement extend 
the time. Judge Werner, the opinion, specifically declined agree 
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disagree with the Appellate said: “The question 
whether these sections the statute referred have made change 
the liability assumed accommodation maker promissory note 
interesting one, which not deem necessary discuss 
this time, because have reached the conclusion that the answer 
does not present legal defense any aspect the 
Prior the enactment the negotiable instruments law, was the. 
well-settled rule this state that valid and binding agreement 
extend the time payment between the holder promissory note 
and the principal debtor, without the knowledge consent the 
surety, operated release the latter, provided the holder knew his 
true relation the note. Whether that rule has been changed the 
negotiable instruments law question that will have decided 
when fairly presented.” 

Assuming that Parkinson, being primarily liable, may not avail 
himself the benefits given person secondarily liable under 201 
the Negotiable Instruments Law, yet see reason why, although 
primarily liable under and that law, may not invoke the 
equitable doctrine Pain Packard. see inconsistency 
holding. Parkinson was primarily liable for the face the note when 
became due according the statute, but think may set his 
that, equity, the plaintiff will full knowledge his true posi- 
tion surety for Davis, failed duty owed him upon his de- 
mand which duty, performed, would have exonerated him from lia- 
bility. hold otherwise contrary equity, fair dealing and good 

have examined the precedents cited the parties. Some them 
215, and First National Bank Notasulga Jones, 156 App. 
Div. 277, 141 304, cited Syracuse Trust Co. Bondy, 250 
App. Div. 827, 296 456, are distinguishable. 

believe the question here presented still open one and pre- 
fer follow the rule which seems just and equitable and 
hold that the enactment the Negotiable Instruments Law has not 
abrogated it. support opinion, attention called the deci- 
sion Building Engineering Co. Northern Bank New York, 
400, 1044, which was not cited counsel either 
side. There stated that the Court Appeals the Toplitz case, 
Negotiable Instruments Law law action when the question was not 
fairly presented the appeal. was held that and were not 
intended prevent courts from determining questions equity. The 
opinion states [206 400, 1046]: “If assume that 
action law the makers the note must arbitrarily treated 
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primarily liable thereon, and the plaintiff secondarily liable there- 
on, does not prevent the court, action equity, from determin- 
ing and enforcing the rights the parties the same are found 
matter fact.” 

conclusion, therefore, that here the plaintiff with 
edge the true relation the defendant Davis, owed him duty 
comply with his demand, that the Negotiable Instruments Law has not 
changed the rule with respect that duty; that had the duty been 
performed, the note would have been paid and the defendant’s lia- 
bility extinguished and that follows that the plaintiff may not re- 
cover against the defendant. The judgment should for the de- 
fendant. 


Bank’s Claim Against Estate Not Surrendered 
Acceptance New Notes From 
Administrator 


Where bank’s claims notes were allowed against 
estate, fact that original notes were surrendered when admin- 
istrator executed new notes bank’s vice-president his re- 
quest was not the test for determining whether new notes con- 
stituted payment claims. Dunneback’s Estate, Su- 
preme Court Michigan, Rep. (2d) 472. 

Defendant, administrator decedent’s estate called 
bank which plaintiff receiver personal matter and 
while there the matter the decedent’s estate indebtedness 
the bank two promissory notes was called his attention 
the bank’s vice-president. The vice-president the bank 
asked the administrator give new notes the bank that 
the bank’s books would show current notes instead the past 
due notes comprising the bank’s established claim against dece- 
dent’s estate. The administrator complied with the vice-presi- 
dent’s request and executed and delivered two notes signed 
him administrator the decedent’s estate without authority 
from the probate court so. the same time the admin- 
istrator delivered the vice-president two checks payable 
the bank account said claim. They were checks the 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §499. 
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estate and not personal checks the administrator. vice- 
president returned the original notes the administrator with 
the understanding that the bank was not relinquishing its 
established claim against the estate. matter fact, with- 
week thereafter, letter was sent the bank the ad- 
ministrator specifically declaring that the bank did not relin- 
quish its claim against the estate the acceptance the new 
notes and the two checks. 

Plaintiff, receiver the bank, sought compel pay- 
ment the claims allowed and established favor the bank. 
The administrator contended that the two new notes acted 
payment and discharge the allowed claim, and that the plain- 
tiff’s remedy must based the new notes which could now 
defended against pleading the statute limitations and 
also lack authority the administrator execute the notes 
and thus bind the estate. 

was held that the notes executed the administrator did 
not constitute payment bank’s allowed claims other notes 
against the estate the absence novation express 
agreement the parties. its opinion, the court said: 


Payment affirmative defense and the burden rests upon the 
defendant prove it. Smith Smith, 262 Mich. 60, 247 106. 
Acceptance promissory note not payment pre-existing liqui- 
dated debt the absence agreement accept such. People 
Davis, 237 Mich. 165, 211 36; Furlong Manufacturers Nat. 
Bank, 285 Mich. 517, 281 309. There testimony the 
record the effect that the two notes were intended accepted 
fact, the proof shows conclusively otherwise. 

The fact that the original notes were surrendered not the test 
for payment. renewal note does not operate payment the 
original debt the absence novation express agreement the 
parties. See Molsons Bank Berman, 224, Mich. 606, 195 75. 

Here, the administrator admitted that the letter from the bank 
written him shortly after the issuance the new notes, which stated 
that the bank was not relinquishing its claim against the estate, was 
the understanding between the parties. can novation 
the undisputed testimony shows there was personal liability 
the part Clarence Dunneback, despite the new notes being issued 
without the consent the probate court. Annis Pfeiffer, 278 Mich. 
692, 271 568. Furthermore, there was definitely intent 


substitute personal liability the part Dunneback for the lia- 
bility the estate. 


BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


DEPOSITOR’S RIGHT FUNDS DEPOSITED 
WITH AGENT FOREIGN BANK 


Van Der Veen Amsterdamsche Bank, Supreme Court, Supp. 
945 


deposit with Dutch bank’s New York agent the name bank 
for the benefit depositor, which deposit was always maintained 
New York, constituted ‘‘res’’ within the jurisdiction upon which 
the court could impose trust give other relief application 
depositor. 


this case portion the proceeds Pennsylvania estate 
which was inherited depositor, resident Holland, was left 
deposit with the New York agent the Dutch bank. The deposit 
was made under agreement that bank demand depositor 
Amsterdam would bank’s option pay depositor the equivalent 
the deposit Dutch currency place depositor’s disposal the 
deposit, transfer depositor the claim against the New York 
agent. depositor escaped from Holland and upon his arrival 
New York requested New York agent transfer deposit him. 
The New York agent requested authority from Dutch bank trans- 
fer deposit depositor. This authority was refused for lack 
license from German authorities occupying the country. 


was held that the depositor could recover either under the con- 
tract for the deposit, treating the contract breached and 
seeking rescission and restoration the deposit. Under the United 
States recognition and alliance with the Netherlands government 
exile, the acts the enemy Holland recog- 
nized legal and binding. 


Action Max Van Der Veen against Amsterdamsche Bank re- 
money deposited with defendant’s New York agent defendant’s 
for plaintiff’s benefit. motion for summary 
judgment. 

Motion granted. 
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Ambrose Chambers, New York City, for the motion. 

Root, New York City, opposition. 

Sullivan Cromwell, New York City (Allen Dulles and Philip 
Miller, both New York City, counsel), amicus curiae for the 
State the Netherlands. 


SHIENTAG, J.—This motion plaintiff for summary judg- 
ment. The plaintiff concedes that defendant’s version the facts 
rect, and takes the position that the basis those facts entitled 
summary judgment. 

April, 1940, the sum $42,500 was deposited with Brown Broth- 
ers Harriman Co. New York for the plaintiff’s account, plaintiff 
then residing Amsterdam, Holland. This money represented the 
proceeds Pennsylvania estate inherited the plaintiff. One-half 
this money was transmitted the plaintiff once, and the remaining 
$21,250, which the subject this action, was left with Brown Broth- 
ers pending further instructions. Plaintiff then asked the manager 
the defendant Amsterdamsche Bank, with whom did business, what 
was the best way keep this money out German hands the event 
anything happened Holland. Following the defendant’s advice, 
April 26, 1940, plaintiff caused the money held Brown Brothers 
credited the defendant’s account and advised the defendant hold 
subject plaintiff’s instructions. April 30, 1940, the defendant 
opened dollar account for plaintiff the bank’s books Holland and 
the parties agreed that demand plaintiff upon defendant Am- 
sterdam the defendant would, its option, either pay plaintiff the 
equivalent Dutch the $21,250 deposited New York, 
place plaintiff’s disposal the deposit with Brown Brothers, trans- 
fer plaintiff defendant’s claim against Brown Brothers. 

Plaintiff escaping from Holland prior May 15, 1940, 
and upon his arrival New York communicated with Brown Broth- 
ers secure the release the $21,250. July 22, 1940, which was 
after the Germans had overrun the low countries and France, Brown 
Brothers wrote the defendants and requested instructions. Receiving 
answer, Brown Brothers cabled November 1940, asking authori- 
zation make the transfer. Defendant replied cable that license 
was refused. The German authorities forbade payments Dutch bank- 
ing corporations any dollar account without the consent body 
known the Exchange Institute, and this body refused grant 
license this ease. 

Plaintiff instituted this action attaching credit $23,000 stand- 
ing the defendant’s name the books Brown Brothers Harriman 
Co., and serving the defendant publication. Thereafter, defendant 
appeared specially and moved vacate the warrant attachment. 
This motion was denied and the order was affirmed appeal the 
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Appellate Division, First Department. The defendant then appeared 
generally and served its answer. 

The complaint states two causes action—one for money had and 
received against the defendant and one for money had and received 
against Brown Brothers, the ground that the Amsterdamsche Bank 
failed follow instructions deposit the money the 
plaintiff’s name. Plaintiff has conceded that the facts set forth the 
second cause action are incorrect, and has not attempted serve 
Brown Brothers, thus abandoning this cause action. 

the basis the undisputed facts set forth above, plaintiff en- 
titled judgment under one two theories. can sue under the 
contract set forth above for the $21,250 deposited with Brown Brothers 
defendant’s name, can treat the contract breached the de- 
fendant and seek rescission and restitution the deposit with Brown 
Brothers. 

important note the outset that the $21,250 deposited with 
Brown Brothers was admittedly held the name the defendant for 
the benefit the plaintiff. This deposit defendant’s name has always 
been maintained and constitutes res within this jurisdiction upon the 
basis which this court can impose trust give other relief. Thus, 
this one where deposit this jurisdiction served the basis 
established abroad, and upon the failure the credit abroad 
the owner the deposit seeking recover it. Cf. Sokoloff National 
City Bank New York, 239 158, 145 917, 712; 
250 69, 164 745. quite dissimilar from case in- 
volving deposit abroad where the res under the jurisdiction and 
laws the state which Cf. Werfel Zivnostenska 
Banka, 174 Mise. 67, 24, reversed 260 App. Div. 747, 
wanger Central Hanover Bank Co., Sup., 518, 522. 

Defendant contends that plaintiff has failed make demand for 
payments required its contract and that therefore there was 
default the defendant. further argues that under its 
had option perform one three ways and cannot deprived 
that option. 

The demand which plaintiff was required make under its contract 
with the defendant had made Holland. The letter and cable 
sent the defendant Brown Brothers, acting for the plaintiff, satis- 
fied that condition the contract. There was requirement that the 
demand must made Holland person, and was clear the de- 
fendant from the letter and cable that Brown Brothers were acting for 
the plaintiff seeking authority make the transfer. But even the 
letter and cable did not constitute demands, plaintiff did not have 
make impossible and useless demand order mature his rights 
under the contract. Sokoloff National City Bank New York, 250 
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69, 80, 164 745. plaintiff, after escaping from the Ger- 
had returned Holland make demand would have been 
shot placed concentration camp, and the enemies Holland most 
certainly would have confiscated any credit his account that 
try. Under these circumstances, demand was necessary mature 
rights. Defendant’s argument that the defendant could have 
made demand and that could have established for him 
Holland unrealistic. The refusal the enemy invaders counte- 
nance the transfer the account with Brown Brothers good exam- 
ple their attitude and methods. Such transfer would not necessi- 
tate any foreign exchange transactions. The only purposes the Ger- 
man Government refusing must have been vindictiveness 
and the hope that some time the future they could use the deposit 
with Brown Brothers for their own 


Defendant does not claim that the Dutch law prevents this court 
from giving the plaintiff relief. only claims that not permitted 
the occupying authorities pay transfer funds out of. Holland. 
memorandum submitted for the State the Netherlands, amicus 
curiae, urging that the acts the occupying enemy Holland cannot 
recognized legal and binding. This undoubtedly true light 
the fact that this government recognizes and the ally the Nether- 
lands Government exile. See Matter Banque France Su- 
preme Court State New York, 287 483, 489, 65. 

While the defense force majeure could interposed defendant 
excuse for not performing under its contract Holland, de- 
fendant’s duty perform whatever way left open it. Two 
the three methods performance open defendant under its contract. 
out this country entirely free from any restraint. 
Defendant can place the deposit with Brown Brothers plaintiff’s 
posal, can transfer plaintiff its claim against Brown Brothers. 
Plaintiff could, therefore, maintain action under the contract for the 
defendant’s failure perform, and his damage would the amount 
the deposit. 


Plaintiff has chosen instead rescind the contract which defendant 
has breached and seeks restitution the money ‘‘paid the plaintiff 
for which equivalent has been received.’’ Sokoloff National City 
admitted that the $21,250 deposit was for plaintiff’s benefit, and 
therefore the ‘‘duty refund moneys which justice ought not 
kept rests broad conceptions See Herlihy Independ- 
ence State Bank, 261 309, 315, 185 393, 394. The plaintiff 
claims profits excess his investment and the plaintiff may 
held have enjoyed some benefits from the defendant through the pro- 
tection his money, ‘‘the defendant’s intermediate use his money 
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without interest must held full Sokoloff Na- 
tional City Bank New York, 239 158, 171, 145 917, 
712. 

Defendant’s only ground for complaint that deprived its 
option pay Holland guilders the rate exchange prevailing 
the time payment. But there showing that defendant would, 
faet, gain exercising this option, and cannot assumed that 
this mode payment more beneficial defendant than the other two 
modes provided for the contract which would give the plaintiff exactly 
what will receive way restitution. Defendant cannot set 
such defense require plaintiff wait for his money indefinitely. 

Since defendant was rendered unable acknowledge its obligation 
the restrictions imposed upon the German invaders, interest will 
allowed only from March 1941, the date when plaintiff treated 
defendant’s failure act breach the contract and began its 
proceedings. 

The fact that plaintiff may required secure license from the 
Treasury Department order secure payment the money owed 
him way prevents this court from adjudicating liability and enter- 
ing judgment. Sabl Laenderbank Wien 
that the State the Netherlands which has appeared this motion 
amicus curiae has thus far asserted claim the deposit con- 
troversy. 

there triable issue fact, and defendant has valid 
defense, the plaintiff entitled summary judgment. Settle order. 


EQUITABLE CLAIM AGAINST DEPOSITOR’S 
FUNDS SUPERIOR BANK’S RIGHT 
SET-OFF 


First National Bank Schulenburg Winkler, Commission Appeals 
Texas, 161 Rep. (2d) 1053 


One Winkler, operator cotton gin, and one Pratka, who was 
the cotton business, entered into agreement whereby Winkler 
was purchase cotton from plaintiffs and return give his checks 
plaintiffs for said purchase, that Pratka would turn upon 
receipt the invoice from Winkler deposit check for the amount 
the purchase Winkler’s account defendant bank. This plan 
was explained defendant bank. Subsequently the agreement was 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§785, 792. 
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out and Pratka would make deposits check Winkler’s 
purchases stated. Winkler, however, owed the bank 
debt $2,800 and the bank appropriated the sum $2,752.50 
standing Winkler’s name payment said debt and closed his 
account. Plaintiffs’ checks were not honored the bank. 
tiffs contended that the bank had right set-off and that the 
funds deposit belonged them. was held that inasmuch 
the bank had been informed the details the plan and had agreed 
them, could not apply the cotton funds the payment any 
indebtedness due the bank Winkler. The funds belonged 
plaintiffs. Regardless the fact that said funds constituted 
part the general checking account Winkler, the equitable claim 
the plaintiffs respect the funds was superior the bank’s 
right set-off. 


Class suit Joe Winkler and Charles Ulrich, behalf some 
thirty-odd farmers, against the First National Bank Schulenburg, 
Tex., recover fund alleged constitute trust fund belonging 
plaintiffs. From judgment for plaintiffs, the defendant appealed 
the Court Civil Appeals. review judgment the Court 
Civil Appeals, 146 201, affirming the trial court’s judgment, 
the defendant brings error. 

Judgment trial court and judgment Court Civil Appeals 
affirmed. 

Edward Boyles, Houston, Fred Blundell, Lockhart, and 
Willard Russell, for plaintiff error. 

Ragsdale, Victoria, for defendants error. 


HARVEY, C.—This suit, brought Joe Winkler and 
Charles Ulrich, behalf some thirty-odd farmers, against The First 
National Bank Schulenburg, Tex. The trial the case was begun 
before jury, but, the conclusion the testimony, the court with- 
drew the case from the jury and rendered judgment for the 
The bank appealed and the Court Civil Appeals affirmed the judg- 
ment the trial court. 201. The bank has been granted 
the writ error. 

The question prime importance whether not, under the un- 
disputed facts shown evidence, the bank had the right set-off 
relation portion the general account Winkler which 
was carried the bank. August 28, 1937, and for year more 
before that date, Winkler owed the bank debt $2,800, and the 
date named the bank appropriated pro tanto payment said debt, 
the entire amount $2,752.50 which stood the Winkler 
his general checking account. this account there had been deposited 
one Pratka, from time time (in accordance with prear- 
ranged plan hereinafter explained), various sums which, the aggre- 
gate, amounted the sum $2,273; and Winkler had given checks 
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aggregating the last-named amount, various farmers payment 
which had bought from them. All these checks were drawn 
against said general checking account Winkler the bank. They 
are held the beneficiary plaintiffs. claimed that relation 
the sums which Pratka had deposited said account, the bank, 
against the said farmers, had right set-off. This claim based 
the following facts: 

July, 1937, about the opening the ginning season, Winkler, 
who operated cotton gin, and Pratka, who was engaged the 
cotton business Schulenburg, contrived plan accordance with 
which Winkler was purchase cotton from his gin customers and 
resell the cotton Pratka. relation said plan, and the consent 
thereto the president the bank, there testimony contained 
the record but that Winkler and Pratka. far same 
material, the testimony Winkler follows: 


got the market price from him what was pay for the 
cotton; bought the cotton, and Mr. Pratka came over and got him- 
self his truck, and would give him invoice for the cotton the 
price bought it, and deposited the money the First National Bank 
cover it. 

Did you tell the officers the bank about this agreement? 
Yes, sir, told the officials the First National Bank that was 


buying this cotton ginned gin and that Pratka was going 
pay for 


wish you would tell again what was that you told Crum- 
sek, what words did you use telling him this agreement? That 
was going buy cotton for Pratka, and that was going put the 
money the bank, and that belonged the farmers. 

You were going buy cotton for Pratka, and Pratka was 
going put the money the bank pay the checks, that it? 

You don’t mean say your testimony that each time bale 
was bought that Mr. Pratka made deposit for that particular bale? 
No, sir. 

Sometimes would until you had several bales 
hand? <A. Yes, sir. 

Isn’t true that each deposit that Pratka made that 
you personally made out the deposit slips for Mr. Pratka deposit 
your account? Yes, sir. 

And gave the deposit slips the bank together with his 
check for the amount the deposit? Yes, 


Pratka’s pertinent testimony with regard the issue question was 
follows: 
went the First National Bank every year, and recall Mr. 


Winkler went with couple least—I went the bank and 
told the officials the bank, the entire generally, Mr. Steinman 
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and Mr. Crumsek being among them recall, that Joe Winkler had 
agreed buy cotton within limits the market price, and that 
afterwards was take off his hands his cost regardless the 
market. did that every year. 

How was paid? With his check. 

That was discussed with the bank? Yes, sir. 

How were these checks drawn? Joe Winkler paid for 
the cotton with his own check, and turn was take the cotton off 
his hands, and pay for with check deposited the bank his 
account after received the invoice for the cotton. 

What did the bank officials say when you told them his 
arrangement? They just nodded their heads. 

That agreement was satisfactory with the bank? Yes, 


Isn’t that boiled down the agreement was that you 
would buy the cotton from Joe Winkler that had bought from the 
people ginning his gin? Yes, sir. 

And that and when had delivered you this cotton sent 
you invoice you made out check for the cotton Joe Winkler? 
Yes, sir, after had checked the invoice and saw that the cotton 
was there, then made check favor Joe Winkler. 

And the only other connection you had with the transaction 
was seeing that the money you owed him for the got into his 
account the bank? Yes, sir. 

wasn’t your agent? No, sir. 

Who bought the cotton from was his business? <A. Yes, sir. 

Your only concern was that bought the cotton and deliv- 
ered you, you were pay him for it? Yes, sir. 

Did make any difference you how ran the account? 
No, sir. 

mattered not you paid his living expenses out it? 
No, sir. 

Your transaction connection with the matter ended when 
you deposited the money the bank for Joe Winkler’s account for the 
cotton sold you? <A. Yes, sir. 

there was any variance classing weighing the cotton 
you made deduction from your check had adjustment with him 
later? <A. Yes, sir. 

You say you don’t remember the date, but assuming that his 
account was closed the 28th August, 1937, after some these 
checks were turned down, did some these parties come you? 
Yes, sir, they came ask what were they going about it. 

And you told them that Joe Winkler bought the cotton and 
whatever redress they had get from him? Yes, sir. 

was none your concern? No, 


redirect examination further testified: 


You did not send give Joe Winkler individually the money 
for this but deposited his name the bank? sir. 

Why were you depositing that the bank? Because 
the verbal agreement had between Joe Winkler myself and the 
bank naturally, because had issued checks against this account. 
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And the bank knew that? Yes, sir, told them was 
going buy Joe Winkler’s cotton.’’ 


being recalled the witness stand for further cross-examination, 
Pratka testified follows: 


When you went the bank and had this conversation, what 
was that you and Winkler and the Bank agreed with reference 
what the bank should do? went the bank and told them that 
Joe was going buy cotton the market price, and that 
was take off his hands his cost, and that after was delivered 
the cotton, the invoice, and had checked up, would make 
deposit his account cover the amount it. The bank officials 
nodded that was all right with them. 

Was anything said that conversation either you, Winkler 
the bank officials what the bank would required expected 
do, that they were hold these deposits for any particular pur- 
pose? No, sir. 

Was anything said that conversation, either you, Winkler 
any bank official there that the bank was expected honor any par- 
ticular farmer’s check who had sold cotton Winkler? <A. No, sir, 
nothing was 


Ordinarily the relation between the bank and depositor that 
debtor and and, consequence, the bank has the right 
set off the amount the deposit against equal amount indebted- 
ness which the depositor owes the bank. This right accorded 


equity the bank, and same may waived the bank over- 
borne the superior equity third person. Tex. Jur. 234. The 
origin and nature the bank’s right set-off thus explained 
Van Winkle Gin Machinery Co. Citizen’s Bank, Tex. 147, 
862, 864: ‘‘The relation the bank its depositors that 
debtor and and its right offset its indebtedness the de- 
positor against the indebtedness the latter equitable 
nature, intended for its protection, and does not depend upon any stat- 
ute relation offsets. generally said that optional with the 
bank whether will avail itself the right. [Citizens’] Bank Car- 
son, Mo. 191; Jermain Denniston, 276; Marsh [Oneida 
Cent.] Bank, Barb. [N. Y.], 298; Pitts Congdon, 352 [51 
Am. Dee. 299]; Beardsley Warner, Wend. [N. Y.] 610; 
Bank Johnson, Me. 426; [Shackamaxon] Bank Kinsler, 
Wkly., Notes Cas. 

the typical case Steere Stockyards Nat. Bank, 113 Tex. 387, 
256 586, was decided that the bank there had right set- 
off against certain third persons who were holders superior 
equity. The decision rooted entirely equitable doctrine, and equi- 
table remedies are employed. 

now take for examination the testimony Winkler and 
Pratka set out above. from consideration the testimony 
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Winkler wherever conflicts with that Pratka, discovered 
that the undisputed facts show that the plan devised Winkler and 
Pratka was agreed the bank, and that such plan comprehended 
(1) the giving checks Winkler the farmers for their cotton; 
(2) the paying the checks from the general checking account 
Winkler; and (3) the depositing Pratka, said account, the 
amount the purchase price whch was pay Winkler for the cot- 
ton. The agreement the bank these features the plan neces- 
sarily implies the exclusion any right the bank divert said cot- 
ton funds the payment any indebtedness due the bank Winkler. 
good conscience, the said cotton funds belonged said farmers. 
Regardless the fact that said funds constituted part the general 
checking account Winkler, the equitable claim the farmers 
respect the funds, was superior the bank’s right set-off. Steere 
Stockyards Nat. Bank, supra. 

The judgment the trial court and that the Court Civil 
Appeals are affirmed. 

Opinion adopted the Supreme Court. 


INDORSEMENT RESTRICTING COLLECTION 
NOTE AFTER DEATH 


Brock Lueth, Supreme Court Nebraska, Rep. (2d) 285 


Where memorandum back note made agreement 
parties before signing, the memorandum part the note and 
binding all the parties the note. 

Defendant signed promissory note the request his father 
prior receiving deed farm from him. The father made spe- 
cial indorsement the note before the son signed it. The indorse- 
ment stated that the note was returned defendant and 
payment interest principal was made after his death, 
any event. Evidence showed that the note was given defendant 
solely secure payment interest father during his lifetime. 
Plaintiff, administrator father who sought recover interest 
the note, contended that the indorsement was attempted disposi- 
tion note after his death, testamentary disposition not valid 
such, however, because not properly witnessed. was held that the 
indorsement was valid and precluded the administrator from recov- 
ering interest the note. The indorsement was not 
and was valid though not 
compliance with statute regarding execution wills. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §697. 
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Action Lawrence Brock, administrator with the will annexed 
the estate Andreas Lueth, deceased, against Henry Lueth 
recover interest note. From judgment dismissing the action, 
plaintiff appeals. 

Affirmed. 

Frederick Berry, Wayne, and Harry Larson, Wakefield, 
for appellant. 

John Newton, Ponea, and Richard Twohig, South Sioux 
City, for appellee. 


PAINE, J.—This action administrator with will annexed 
recover interest promissory note, which Henry Lueth was 
the maker and his father, Andreas Lueth, deceased, was the payee. 
Jury waived and trial court found generally for the defendant and dis- 
missed plaintiff’s petition. Plaintiff appeals. 

Petition was filed Lawrence Brock, administrator the estate 
Andreas Lueth, deceased, alleging that said Andreas Lueth died tes- 
tate, and that plaintiff was February 1939, duly appointed admin- 
istrator with will annexed his estate; that March 1938, the de- 
fendant, Henry Lueth, executed and delivered Andreas Lueth, 
deceased, note the sum $3,000 payable before March 
1948, with interest per cent payable semiannually from date, and 
not paid when due principal and interest shall bear interest the 
rate per cent payable semiannually; that interest payments have 
been made said note, viz., $60 paid September 1938, interest 
from March 1938, September 1938, and $30 paid May 26, 1939, 
interest from September 1938, December 1938. 

alleged that there due and unpaid interest the sum 
$30, being balance interest for the period September 1938, 
March 1939, and interest said sum $30 the rate per cent 
per annum from March 1939, and plaintiff prays judgment accordingly. 

Defendant for answer alleges that the son (Andreas) 
Lueth, deceased, and resided with his father upon his farm Dixon 
county, performing all kinds farm work under the direction his 
father from 1898 until about March 1920, when was about 
age, with the exception about six months when was 
the service the United States Government soldier; that re- 
ceived compensation for his work the farm, excepting such small 
sums his father gave him from time time spending money; that 
reason the services performed defendant and Charles Lueth, 
another son Andreas Lueth, the father was enabled accumulate 
considerable property, part said property being the two farms upon 
which plaintiff and his brother have resided tenants immediately 
prior March 1938. 

further alleged that March 1938, Andreas Lueth advised 
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defendant that desired compensate his two sons for the services 
rendered them the accumulation his property, and pursu- 
ance oral agreement was entered into between them, whereby 
said Andreas Lueth should convey defendant the 160-acre farm upon 
which defendant resided, and under which agreement defendant was 
pay his father interest the sum $3,000 the rate per cent 
per annum during the lifetime the father; that fulfilment the 
oral agreement the said Andreas Lueth went the First National Bank 
Emerson said March 1938, and requested Mieras, the 
cashier, prepare the necessary deed and papers consummate the 
agreement, and Mr. Mieras prepared the deed and the note hereinabove 
mentioned, placing the back the note the following 


Nebraska, March 1938. 
within note delivered the maker Henry Lueth 
upon death, and canceled the Executor estate before 
his making delivery same. payment any interest principal 
made maker after death any event. 
Lueth 
Mieras, witness.’’ 


pursuance thereof, Andreas Lueth executed and delivered de- 
fendant the warranty deed, and upon the statement said Andreas 
Lueth that defendant would never required pay any part the 
principal the said note, but would only required pay the inter- 
est thereon long the said Andreas Lueth should live, defendant 
signed said note, and the father, Andreas Lueth, signed said 
indorsement. 

The answer alleges that Andreas Lueth died December 1938, 
leaving last will and testament, executed October 27, 1938, and 
which will contains the following paragraph: 


Lueth. they have heretofore received their just share estate, 
represented farm real estate, they shall receive further share 
the distribution either real estate personai properties which may 


Defendant alleges that the gross value the real and personal prop- 
erty the estate Andreas Lueth the time his death, exclusive 
the alleged promissory note defendant and similar note exe- 
Charles Lueth under similar oral agreement, and exclu- 
sive advancements made the sons and daughters named said 
will and their spouses, exceeds the $18,000; that advancements 
made the six daughters their spouses, and another son said 
Andreas Lueth, exceeded the sum $10,800; that the value the land 
conveyed this defendant did not exceed value the sum $8,000. 

Defendant alleges that September 1938, paid interest 
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his father the sum $60 September 1938, and May 26, 1939, 
paid plaintiff the sum $30, being interest said note from Sep- 
tember 1938, December 1938, the date the death Andreas 
Lueth. 

Defendant claims that the transfer the real estate him was 
absolute gift from his father recognition for services rendered him 
the accumulation his property, and which the father considered 
due defendant, reserving himself only annuity equal the 
interest the sum $3,000 per cent per annum; that defendant 
was not then indebted said Lueth any sum whatsoever; 
that there was consideration whatsoever for the execution and deliv- 
ery said $3,000 note from defendant Lueth, and the only 
purpose said $3,000 note was insure his father the payment 
per cent interest $3,000 long the father should live. Defend- 
ant alleges that has complied with every part the agreement with 
Andreas Lueth, and not now indebted plaintiff herein any sum 
whatsoever for interest principal the note set forth the petition. 

Motion and demurrer being overruled, the plaintiff filed reply, 
admitting the and delivery the deed and the preparation 
the note heretofore and admitting that Andreas Lueth 
died December 1938, leaving last will and testament which has 
been duly admitted probate, which will contained the paragraph 
reference defendant heretofore referred to, and plaintiff denies each 
and every allegation new matter stated said answer, except such 
admit allegations plaintiff’s petition. 

The cause was tried the court July 1941, and taken under 
advisement, and September 27, 1941, judgment was rendered, find- 
ing generally for the defendant, and that the indorsement appearing 
upon said note was placed thereon and signed payee prior the 
execution and delivery said note the defendant, Henry Lueth; 
that said note was given defendant Lueth consideration 
the execution and delivery defendant Lueth deed 
the real estate; that the execution and delivery said note, the in- 
dorsement thereon, and the deed were all part the same transaction, 
and must therefore considered and construed that the agree- 
ment entered into the defendant and Lueth was agreement 
solely for the payment interest upon said note during the lifetime 
the payee, and that all liability the defendant thereon ceased 
the time the death Lueth; that the indorsement does not 
testamentary disposition, but part the original note, 
and must considered such. 

The court further found that, the several instruments having been 


executed and delivered part the same transaction, parol and 
extrinsic evidence admissible show their purpose, and that the 
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parol evidence received the trial was correctly admitted. was there- 
fore ordered and adjudged the court that plaintiff’s petition dis- 
missed, and judgment was entered against plaintiff for the costs the 
action. 

The plaintiff sets out assignments error, insisting that the 
motion and demurrer were both good, and should have been sustained, 
and 

That the court erred admitting evidence over objec- 
tions oral statements claimed have been made Andreas Lueth, the 
deceased, the effect, tending show, that defendant was pay 
only interest the note sued upon long said deceased lived, and 
did not want defendant pay the note, and the court erred over- 
ruling objections such testimony 

That the court erred admitting evidence over objection oral 
statements claimed have been made said deceased, the effect 
that when was dead the note sued upon was dead; 


That the court erred permitting the witness Frank Mieras tes- 
tify over objection that said Andreas Lueth told him prior the sign- 
ing said note that never expected and never intended that the boys 
should ever pay the notes, but wanted draw the interest from the 

That the court erred admitting evidence over objection oral 
testimony contradicting, varying and changing the promise the de- 
fendant contained said note pay the amount the time and 
specified said note. 


addition these, the principal proposition law relied upon 
for reversal that the indorsement the back the note was at- 
tempt the payee dispose the note following his death, and has 
all the elements testamentary instrument; was not valid dispo- 
sition, because was not executed accordance with the statute (Comp. 
St. 1929, 30-205), which specifically requires two witnesses sub- 
scribe the manner and form set out therein. 

The evidence this case rather brief, the bill exceptions con- 
sists but pages, and the only witness called support the peti- 
tion was the plaintiff himself, who testified, brief, that Henry 
Lueth, the defendant, had first been appointed special administrator, 
and upon plaintiff’s appointment administrator the said Henry 
Lueth had turned over him the contents the safety deposit box 
the First National Emerson, which included the note, exhibit 
No. which was received evidence without objection, whereupon the 
plaintiff rested his ease. 


The defendant testified that had lived the quarter-section 
land two and half miles northwest Emerson for years, excepting 
when was the army the first World War, and was years old, 
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and that this was the home place; that 1918 was married, and the 
next year the father had moved into the town Emerson reside. 

The evidence the witnesses shows generally that along the 
spring 1938 Lueth, elderly gentleman, called his two sons 
and told them that intended turn two farms over them, and 
stopped the bank and asked Mr. Mieras, the banker, prepare deeds 
the two farms the two sons, and later the two sons went into the 
bank with their father, and stated the time that wanted note 
from each the sons the sum $3,000, and they were prepared 
the banker. There was some talk that time what Lueth 
expected from the sons, and told the sons that wanted little 
money long lived, and they would each pay him $120 year 
that was all wanted, and directed Mr. Mieras fix agree- 
ment that way, and placed indorsement the back the note, 
which the father signed before the defendant signed his note. 

Mieras testified that had been the First National 
Bank Emerson since 1926, and that Andreas Lueth did his banking 
business there; that about March 1938, came into the bank and 
asked the witness draw two deeds turn the two farms over his 
two sons, Charles and Henry, which was done that date. Several 
months later, brought his two sons into the bank, and signed the 
deeds, and mentioned that wanted each the boys give him 
note for $3,000, ‘‘and asked would draw those notes and 
did. never expected, never intended that the boys should ever 
pay these notes, never wanted them pay the notes but wanted draw 
the interest income from the principal the notes. asked 
would make some stipulation the note reciting his request, which 
did. The indorsement the back was signed after had writ- 
ten out. handed over and asked that was what wanted and 
said was and signed and then handed the notes the 
boys and they signed the notes. After the signing the notes 
and deeds you have recited, Mr. Mieras, what was done with the 
several papers? The notes were put Mr. Lueth’s box and the 
deeds given the boys and they handed them for record and 
sent them for 

The testimony the brother, Charles, agrees with the testimony 
Henry and the banker, and adds this information—that Charles ob- 
jected signing his note, could pay the note, part it, cash 
right then, but his father told him never had paid, signed 
it, and the father also told Henry that his note was not supposed 
paid either. 

will thus seen that, the plaintiff was the only witness who 
testified support the petition, and his evidence was closed when 
introduced the note, therefore there dispute between the par- 
ties the evidence. 
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Objections were constantly made counsel for the plaintiff 
every step the taking the oral evidence the ground that the 
testimony offered was for the purpose altering, changing, contra- 
the instrument sued upon, the indorsement the back 
thereof, both them, and that any attempt change and vary the 
terms oral testimony was incompetent. 

However, the negotiable instruments law specifically allows testimony 
given, ‘‘and such the delivery may shown have been 
conditional for special purpose only.’’ Comp. St. 1929, 62-116. 

Parol evidence generally admissible when offered for the pur- 
pose explaining and showing the true nature the transaction be- 
tween the parties. Such evidence not offered for the purpose vary- 
ing the terms written instrument between the parties. See Gifford 
Fox, Neb. Unof. 30, 1066; Davis Sterns, Neb. 121, 
122 672; Spangenberg Losey, 116 Neb. 112, 216 191. 


must given written memorandum and deed executed 
pursuant thereto one transaction, the light the facts they 
existed the time the execution and delivery the deed.’’ Tate 
Kloke, Neb. 382, 140 278. 

action promissory note between the immediate parties 
thereto, testimony tending prove the purpose for which note 
given does not violate the ‘parol evidence rule.’ Such evidence spe- 
cifically admissible under the Negotiable Instruments Law.’’ People’s 
State Bank Smith, 120 Neb. 29, 231 141. 

general rule that, the absence anything indicate 
contrary intention, instruments executed the same time, the same 
parties, for the same purpose, and course the same transaction, 
are, the eye the law, one instrument, and will read and 
strued together they were much one form they are sub- 
Jost, 108 Neb. 778, 189 169. See, also, 
Nebraska Hardware Co. Humphrey Hardware Co., Neb. 693, 116 
659. 

showing that indorsement note when executed 
substantive part the note may proved parol evidence.’’ Doll 
Getzschmann, Neb. 370, 133 417, Ann. Cas. 1913A, 880. 


memorandum the back note was held part the 
note, and where such memorandum was made agreement the 
parties before signing, will bind all the parties it. Polo Mfg. Co. 
Parr, Neb. 379, 312, Am. Rep. 830. See, also, Specht 
251. 


general rule, well supported authority, that marginal 
notations memoranda, placed bill note the time the exe- 
cution thereof with the intention making them part the contract, 
constitute part the contract, and must construed with the body 
the instrument arrive the true agreement existing between the par- 
Jur. 816, sec. 53. See, also, Am. Jur. 518, see. 22; 
480, Bills and Notes, 44. 
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memorandum upon note made contemporaneously with and 
delivered with it, and intended part the contract, substantive 
part the note, and qualifies the same inserted the body the 
instrument, and with constitutes single contract. Benedict 
den, 396 [10 Am. Rep. Grimison Russell, 
521, 819, Am. Rep. 126. 


clear from the very terms the note, and the indorsement 
the back, that this note was given solely matter form secure the 
payment $120 annuity the father long lived, and the special 
indorsement specifically states that the note not collected after 
the father’s death, but returned the maker. may admitted that 
lawyer could have handled this better manner, yet our opinion 
there doubt about the agreement intention the parties. 

The appellant insists that, the indorsement the back exhibit 
No. testamentary character, then are confronted with section 
30-205, Comp. St. 1929, amended, Comp. St. Supp. 1941, 30-205, 
which provides, substance, that will shall effectual pass any 
property, any way affect the same, unless attested and subscribed 
the presence the testator two more competent witnesses. Many 
authorities are cited support this proposition. 

the opinion this court, the indorsement the back the note, 
signed the father before asked his son sign it, and the note, and 
the delivery the deed the father his son, the defendant, were all 
part one the same transaction, and must rightly construed 
together contract between the parties. Such contract pro- 
vided clearly that the son should pay the reserved $120 
long the fainer lived. Having reached this conclusion, reject the 
contention the plaintiff that the indorsement the back the note 
was will testamentary disposition any kind. 

contract admits more than one construction, one which will render 
nullify it, that construction should adopted which 
will into See Neb. Law Bulletin, 226; People 
Gosper, Neb. 285. 

The following language opinion this court seems point: 
up, first, the claim attempted testamentary disposition 
the property the deceased, find ourselves unable agree with that 
contention. testamentary disposition property involves the act 
will single individual, condition that does not here exist. The 
question invoived rather one arising out contracts between parties 
every respect possessing the contract. The rights the 
parties must, therefore, depend upon their contract obligations, and 
the determination those rights the contracts should considered 
the light surrounding circumstances and the condition the parties 
the time making them. Where the parties contract have, with 
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knowledge its terms, given particular construction, such con- 
struction will generally adopted the courts giving effect its 
provisions. Paxton Smith, Neb. 56, 690; Lawton 
856, 861. 


the payee note carrying agreed cancel the 
note consideration the maker’s annual payment during the payee’s 
lifetime the amount the interest reserved and the date payment 
was changed, there was sufficient consideration support the agree- 
ment for the discharge the note, though the payee was then over 
Diehl MeKinnon, 173 Iowa 32, 155 259, 1916C, 384. 
See, also, Stroemer Van Orsdel, Neb. 132, 103 1053, 107 


The court has examined all the other assignments error, but, hav- 
ing discussed some length the ones presented most vigorously, will not 
include discussion the other points. 

have reached the conclusion that the indorsement the back 
the note, signed the father and payee before the maker signed the 
note, must sustained valid, and the judgment the trial court 
hereby affirmed. 


LIABILITY BANK FOR FUNDS DEPOSITED 
FACTOR’S ACCOUNT 


National Bank Commerce Hugo Whitten, Supreme Court 
Oklahoma, 124 Pac. Rep. (2d) 990 


factor holds the goods his principal, their proceeds when 
they have been sold, the character trustee, and hence the 
principal may the proceeds, whenever they can identified, 
into the hands any one but bona fide purchaser for value. 

this case, Mrs. King conducted business the City Hugo, 
where, factor, she sold livestock for various owners auction. 
April 18, 1939, she conducted auction sale and the 19th 
and 20th April she deposited the proceeds the credit her 
general deposit defendant bank. that time defendant bank held 
certain Mrs. King’s checks payable other parties and drawn 
said account which had not been paid account insufficient funds. 
These checks were charged and paid out the funds deposited 
April and 20. The account was exhausted and the defendant 
bank refused honor the checks subsequently drawn the account 
Mrs. King the order the various livestock owners pay- 


NOTE— For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §405. 
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ment the proceeds sale. Plaintiff, owner and holder one 
more said checks payee, took assignments from other payees 
their checks and brought this action against defendant bank. 
Plaintiff contended that the deposits April and constituted 
trust funds which payees were owners. was held that defend- 
ant bank knew the relationship Mrs. King and the livestock 
owners, and also knew that the money was deposited Mrs. King 
factor for the payees the checks. Consequently, plaintiff could 
recover the trust funds deposit defendant bank. 


Action Whitten against the National Bank Commerce 
Hugo, recover trust funds deposit defendant. From 
judgment favor the plaintiff, the defendant appeals. 

Judgment affirmed. 

Barrett Devine, Hugo, for plaintiff error. 

Stanley, Hugo, for defendant error. 


GIBSON, J.—This action the alleged assignee number 
que trustent against bank recover the trust funds de- 
posit said bank. Verdict and judgment were for plaintiff, and 
defendant appeals. 

The record discloses that one Mrs. King conducted business the 
City Hugo where factor she sold livestock for various owners 
auction. April 18, 1939, she conducted one such sales, and 
the 19th and 20th said month she deposited the proceeds the 
her general deposit account defendant bank. that time 
the bank held certain Mrs. King’s checks payable other parties and 
drawn said account and which had not been paid account insuf- 
ficient funds. These checks were charged and paid out the funds 
deposited April and 20, aforesaid. The account was thereby 
exhausted, and the bank refused honor the checks subsequently drawn 
said account Mrs. King the order the various livestock own- 
ers payment the proceeds the sale. 

Thereupon the plaintiff, who was owner and holder one more 
said checks payee, took from numerous other payees assignment 
their respective checks and action thereon, and, proceeding 
the theory that the deposits April and constituted trust 
funds which the payees were owners, commenced this action against 
the bank recover separate counts the amount each said checks. 

The form the assignment each instance, omitting the signature, 
and the date and amount the check, was follows: ‘‘For value 
received hereby assign Whitten all right, title and interest 
and certain check drawn Mrs. Walter King, the National 
Bank Commerce Hugo, dated (giving date), for the sum (speci- 
fying amount), and assign the Cause Action thereon. (Signature 
Assignee.) 
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Defendant assigns error the action the court overruling its 
general demurrer the petition and overruling its objection the 
introduction any evidence. 

Each count the petition alleges, substantially, that the deposits 
made Mrs. King aforesaid belonged the payees the checks 
issued thereon her; that said deposits constituted trust fund 
which said payees were the real owners; that the bank knew that the 
money was the proceeds the sales livestock belonging the vari- 
ous owners; that the bank had extended credit, had not changed its 
position, parted with anything suffered any detriment reason 
the money having been deposited; that the bank had 
refused pay the checks presentation. 

Assuming that the several causes action were properly joined 
the name the plaintiff the real party interest, all which de- 
fendant specifically challenged, the petition was sufficient its allega- 
tions. Fidelity National Bank, Copeland, 188 Okl. 19, 280 273, 
274. The rule there stated follows: 


‘‘Where trustee deposits money, belonging his cestui que trust, 
bank, and extended account such deposit, and the 
bank way changes its position reason thereof, lack notice 
the trust character such deposit immaterial, and the true owner 
may recover the amount thereof from such bank. Brady American 
Nat. Bank Oklahoma City, 120 Okl. 159, 250 1006.’’ 


Defendant makes serious contention that the deposits question 
were not trust funds. The relationship between factor and his prin- 
relation principal and factor has long been regarded bene- 
ficial the transaction business, and fiduciary character, the 
factor being regarded some instances, where sells his own 
name, trustee express And the same text, page 
370, 58, the following statement appears: there agree- 
ment, express implied, giving the factor the right appropriate the 
proceeds sale his own use, and subject the lien the factor for 
commissions, advances, and charges, the proceeds goods sold 
factor belong the principal and the factor liable, and bound 
account him The beneficiary may follow the trust funds 
into the hands any one except bona fide purchaser holder for 
value. Keys Commission Beatty, Okl. 721, 142 1102. 
The rule was there stated follows: 


factor holds the goods his their proceeds when 
they have been sold, the character trustee; and equitable prin- 
ciple will permit the beneficiary follow trust funds, whenever they 
can identified, into the hands any one but bona fide purchaser for 


value, which applicable property its proceeds held 
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Where the trust funds are deposited bank the rule stated 
Fidelity National Bank Copeland, supra. 

view the law above stated, the petition was sufficient its 
allegations charge the bank with the legal duty pay the checks 
question out the funds deposited. 

Defendant says further that the petition was insufficient show 
primary right the plaintiff any the funds or, that say, 
right maintain the action. The petition, said, pleads merely the 
assignment the checks and the causes action thereon, and that 
neither the checks the hands the original payees nor the hands 
the assignee thereof will support action recover. Defendant 
cites section 406, Title 48, 1941, which provides that ‘‘a check 
does not operate assignment any part the funds 
the the drawer with the bank, and the bank not liable 
holder, unless and until certifies the check. This section 
based the theory that contractual relationship exists between 
the bank and the payee until acceptance certification the check. 
And true that check itself will not support action the 
payee against the bank. 

But the statute operates only ordinary checks given deposi- 
tors their own accounts. does not apply situation like the 
present one. Singer Citizens’ Bank Headrick, Okl. 267, 193 
41. that case approved the rule announced Goeken Bank 
Palmer, 100 Kan. 177, 163 636, wherein was held that the provi- 
sions statute like those stated above have application check 
the hands the owner the trust fund payee and drawn thereon 
the trustee. The holding the Kansas court was that ‘‘the action 
not brought merely upon the check, but upon the entire 
Though the holding Singer Citizens’ Bank Headrick, supra, 
was not contained the syllabus, the approval the Kansas rule was 
necessary the decision there reached. 

The rule stated Goeken Bank Palmer, supra, reads fol- 
lows: ‘‘A cause action stated petition action against 
bank for the amount unpaid check, which the plaintiff alleges 
that pursuance arrangement with the bank stock buyer bought 
livestock from him, giving his check the bank, selling the stock, and 
depositing the proceeds meet the 

Since the bank’s duties the case where agrees with the depositor 
apply the funds the payment the check drawn the beneficial 
owner payee are the same the case where aware the nature 
the trust fund, the rule suitable here may stated follows: 
against bank which the plaintiff alleges that the deposit upon which 
the was drawn constituted trust funds which was the bene- 
ficial real owner, stating the nature the trust, and that the bank 
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had notice the nature the deposit, and had refused honor the 
check. 

cannot agree with defendant that these action were not 
actually assigned the plaintiff and that was not the real party 
interest had sufficient interest entitle him maintain the action. 
While, said above, the action not brought merely upon the check 
but upon the entire transaction, the assignment the check sufficient 
itself constitute assignment all the payee’s rights evidenced 
thereby, namely, withdraw his portion the trust fund. 

There some contention made that the evidence indicated that some 
the assignors still retained beneficial interest the checks. How- 
ever, this true, the plaintiff may maintain the action the legal 
owner the claims. judgment for against plaintiff will protect 
the defendant from further action the assignors against these 
particular demands. The rule such ease stated Black Donel- 
son, Okl. 299, 193 424, follows: 


defendant’s right have cause action prosecuted against 
him the real party interest, but his concern ends when judgment 
for against the nominal plaintiff would protect him from any action 
upon the same demand another, and when, against the nominal 
plaintiff, may assert all defenses and counterclaims available him, 
were the claim prosecuted the real owner.’’ 


The objection that the causes were improperly joined cannot sus- 
tained. The claims were the property the plaintiff and they grew out 
the same transaction, the trust fund deposited Mrs. King for the 
use all the claimants. 

Defendant says the court erred overruling its demurrer all the 
evidence, 

argument advanced this assignment. However, the record 
shows ample evidence that the defendant knew that the money was de- 
posited Mrs. King factor for the payees the checks, and that 
the funds were applied their checks. This was sufficient cre- 
ate liability the part defendant for failure apply the money. 

Defendant assigns error the action the court refusing give 
numerous requested instructions. These instructions were based the 
assumption that Mrs. King deposited the money question the 
her general without limitation restriction any 
kind, and that the money was all paid out her own drawn 
that account. support, the defendant cites the rule from Board 
Com’rs, ete. State Nat. Bank, ete., 169 Okl. 182, 281, 282. 
reads follows: 


bank deposit without any limitations, restrictions, qualifica- 
tions, such are usually made the due course business, subject 
drawn out the depositor demand, ‘general deposit,’ and cre- 
ates the legal relation debtor and creditor between the bank and de- 
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legal effect the deposit loan the bank. This equally 
whether the deposit trust moneys funds which are impressed 
with trust, provided the act depositing misappropriation 
funds. The bank simply becomes indebted the depositor his 
fiduciary 

true that the bank became indebted Mrs. King her fiduciary 
but the evidence shows that the bank was aware the nature 
the trust and that applied the money purposes wholly discon- 
nected therewith. further shown that the bank suffered detri- 
ment reason the trust deposit. The rule cited clearly inap- 
plicable. 

Defendant objects the court’s instructions the issues, saying 
that they were not clearly defined the jury. 

The basis the objection that the court failed take into 
the alleged issue fact the assignment the causes action the 
plaintiff. The instructions assume the validity those assignments, and 
properly so. There was evidence indicate that plaintiff did not 
hold least the legal title the claims the assignees. That was suf- 
ficient this case. 

There the further objection the instructions that the court erred 
assuming that the deposit was trust fund and restricted the pay- 
ment checks issued the alleged owners thereof. 

The court properly assumed such facts. The undisputed evidence 
was that the bank knew that the deposit was trust fund. said that 
the evidence was conflict, but the record contains admission 
defendant’s part that the deposit belonged the men for whom the 
livestock was sold and that was aware thereof. 


BANK’S DISCOUNT NOTE HIGHER RATE 
THAN PERMITTED STATUTE 


Valley Mortgage Co. Patterson, Court Appeals Alabama, So. 
Rep. (2d) 213 


note which the hands the holder valid debt may 
bought sold any other chattel its real supposed value, and 
the transfer such note discount beyond the legal rate 
interest not usurious, although the holder may indorse it, unless 
the transaction was mere device evade the statute against usury. 

this defendant, holder note the sum $1,566, 
offered the note bank for per cent discount its face value. 
The bank accepted the offer upon the indorsement and guarantee 


For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1565. 
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payment defendant. Defendant received the above amount 
less per cent discount agreed upon and the bank took note, duly 
indorsed defendant. was held that the bank’s acceptance 
the note for per cent discount upon defendant’s indorsement and 
guarantee payment was not rendered usurious under Alabama 
statute forbidding discounting banker note higher rate 
interest than per cent per annum, since the term ‘‘discount’’ 
used the statute did not affect the sale commercial paper its 
market value but presupposed loan advance. The transaction 
this case was not one loan advance money but sale 
negotiable security. 


Action promissory note Valley Mortgage Company against 
Patterson. Plaintiff being dissatisfied with the judgment its favor, 
appeals. Reversed and remanded. 

Lynne, Decatur, for appellant. 

Harris Harris, Decatur, for appellee. 


SIMPSON, J.—Basis this suit promissory note made appel- 
lee, Patterson, payable the Tennessee Valley Bank. Appellant became 
the lawful holder the note after maturity and brought the present 
action recover the sum due thereon. 

The defense usury, the contention being that the principal the 
suit note represents, part, usurious interest previously charged 
transaction whereby appellee, Patterson, obtained certain sum 
money from the Tennessee Valley Bank. 

Appellant mortgage company, which the transferee the note, ac- 
quired after maturity. 

The transaction between Patterson and the Tennessee Valley Bank 
originated follows: Patterson held the note one Chunn, dated No- 
vember 1919, and due one year after date, the sum $1,566. Pat- 
terson offered this note the bank for per cent discount its face 
value, which the bank accepted upon the indorsement and guarantee 
payment thereof Patterson. Patterson received the amount above, 
less the per cent discount agreed upon, and the bank took the note, 
duly indorsed him. There were other subsequent transactions, but 
deal first with the contention usury this one. our opin- 
ion that there was usury this sale and assignment the note. 

There divergence opinion elsewhere, but our courts have con- 
sistently ruled that such transaction valid sale chattel, with 
warranty its soundness, and the purchaser may the obligation 
its full extent against his indorser. J., 188, 

The rule was first given expression Saltmarsh Planters’ Mer- 
chants’ Bank, Ala. 761, wit: ‘‘A note bill, which the hands 
the holder valid debt, may bought sold any other chattel 
its real supposed value, and the transfer such note bill 
beyond the legal rate interest not usurious, although the 
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holder may endorse it, unless the transaction was mere device evade 
the statute against 

There have been many decisions since, among which are Capital City 
Ins. Co. Quinn, Ala. 558; King People’s Bank, 127 Ala. 266, 
So. 658; Hart Adler, 109 Ala. 467, So. 894; Scott Taul, 115 Ala. 
529, So. 447; Woodall Sons People’s Nat. Bank, 153 Ala. 576, 
So. 194; Orr Sparkman, 120 Ala. So. 829; Holmes Bank 
Ft. Gaines, 120 Ala. 493, So. 959; Commercial Credit Co. Tarwater, 
215 Ala. 123, 110 So. 39, 40, 1437. 

The precise statement, the now Mr. Chief Justice Gardner our 
Supreme Court, the Tarwater case quite applicable: ‘‘The mere 
fact that plaintiff purchased the note discount beyond the legal rate 
interest does not constitute the transaction usurious one.’’ 

The contention untenable that Code 1940, Title Sec. 66, Code 
1907, Sec. 4624, forbidding the discounting banker notes, ete., 
higher rate interest than per cent per annum, renders this 
transaction usurious. 

The term discount, used the statute, does not comprehend 
affect the sale commercial paper its market value. Saltmarsh, Tar- 
water, and other cases, supra. 

Discount, there employed, presupposes loan advance. de- 
fined Corpus Juris Secundum (vol. Banks and Banking, 
promissory note other paper, deducts the interest advance, that 
the borrower receives only the face value the obligation less the inter- 
est such face value from the time when the loan negotiated, until 
its 

The very well illustrated our own case Hudson 
Repton State Bank, Ala. App. 101, So. 695, 696: ‘‘The manifest 
purpose section 4624, Code 1907 [now 66, Title Code 1940], 
prevent banks from using the character their business cloak 
evade the usury laws; and where money advanced bank and 
the transaction substance loan, though form discount secu- 
rities, and the amount taken out for the use the money excess 
the legal rate interest, the transaction usurious. Where, how- 
ever, the transaction not loan, but bargain and sale 
securities, and the obligation the person liable such securities 
not made more burdensome, the transaction not usurious, though 
the amount the discount excess the legal rate interest.’’ 

construe the transaction, above, have been, not one loan 
advance money, but bargain and sale negotiable security. 

The finding below was opposed this conclusion, that court having 
that usury prevailed the procurement the money. 
reversal the judgment must therefore ordered result this 
erroneous ruling. 


« 
4 
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But, other transactions proceeded from the original one, hereinabove 
described, and clear that these subsequent transactions were 
infected with usury, which precluded the allowance and collection 
interest the obligation represented thereby. 

Briefly stated, these later transactions, which finally resulted the 
note now sued on, were: There was default payment the original 
Chunn-Patterson note, above, when matured. The bank forbore 
lection and allowed renewal this obligation the execution 
new note, between the same parties, for extended time, but this 
new note there was added the $1,566 principal interest the rate 
per cent per annum. This was clearly inclusion new obliga- 
tion contract usurious interest for the bank’s consent 
the original one. This denounced our usury statute, 
wit: ‘‘All contracts for the payment interest upon the loan 
forbearance goods, money, things action, upon any contract 
whatever, higher rate than prescribed this chapter, are usuri- 
Title See. 65, Code 1940. 

This second, renewal note was similarly renewed from time time 
the cancellation and discharge the old and the execution new 
notes, and each renewal note there was included and added the 
face the last succeeding note interest the rate per cent per 
annum. After several such renewals, the appellee, Patterson, took 
the last renewed note substituting his own personal note, payable 
the Tennessee Valley Bank. This last-named note was executed Sep- 
tember 19, 1923, and payable November 15, 1923. The amount this 
note was $2,082.75 and represented the principal the last Chunn- 
Patterson note, for which was being substituted, and additional 
sum per cent interest per annum thereon. There some dispute 
about the interest charge upon the last above mentioned note Patter- 
son, but simple computation leads the that the interest 
included the $2,082.75 note was per cent. 

This note, last mentioned, Patterson the bank was renewed from 
time time until, finally, the transaction ended the Patterson-Ten- 
nessee Valley Bank note upon which the present action predicated. 

There doubt about the correctness our holding that the sub- 
sequent transactions, after the sale and transfer the original Chunn- 
Patterson note the bank, were usurious. 


have given full cognizance the rule that, where the original 
contract was not usurious, subsequent agreement pay usurious in- 
terest consideration forbearance for indefinite time, the original 
contract remaining full force, does not impart the taint usury. 
Goodgame al. Callie Dawson, Ala. Sup., So. 77; Read 
Flaketown Graphite Co., 206 Ala. 611, So. 258; Van Beil Fordney, 
Ala. 76. 


q 
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But here the situation entirely different. The original contract, 
the first Chunn-Patterson note, did not remain full force and effect. 
That note had been fully discharged and satisfied, shortly after its ma- 
turity, the execution entirely new contract (note), expressing 
new consideration and which was included the per cent per 
annum interest charge. From there on, usury tainted the transaction, 

The above, which affirm that agreement pay usurious 
interest consideration forbearance the original contract does 
not taint the contract with usury, specifically and state that 
the original contract must still remain ‘‘in force without renewal, dis- 
charge Goodgame and other cases, cited supra. 

The converse, course, equally true; that where the original con- 
tract has been discharged and cancelled the execution, here, 
new contract, bearing illegal and usurious rate interest, the new 
contract tained with usury. 

The principle here controlling expressed Corpus Juris fol- 
lows: ‘‘A for the extension renewal valid obligation 
concerned’’ J., 245, 196; and Ruling Case Law, 
wit: ‘‘Exacting premium the renewal obligation beyond 
the amount due with legal interest renders the new security 

The ease Wild Crum, 207 Ala. 132, So. 252, directly supports 
our was there held that, though the original 
was free usury, the new contract the rate per cent per annum, 
cancel and discharge the was ‘‘obnoxious 
the statute usuary.’’ 207 Ala. page 133, So. page 252. 

The identical situation prevails the case bar the contracts 
subsequent the maturity the original Chunn-Patterson note. 

Concededly, usury, having once tainted the contract, con- 
tinues pervade the transaction throughout. And this regardless 
renewals the change form the debt, long the original usuri- 
ous obligation continues exist, based upon consideration which 
usury inheres. Goodgame Dawson, supra; Davis Elba Bank 
Trust Co., 216 Ala. 632, 114 So. 211; King Perry Ins. Trust Co., 
Ala. 118; J., 249, 203, 256, 219(3), 258, 222. 

results that the appellant entitled recover the amount due 
the original Chunn-Patterson note including such legal interest due 
the date the surrender and cancellation said note the sub- 
stitution the renewal, usurious one. reasonable attorney’s fee, 
provided the note, also due included the recovery. Interest 
upon the subsequent notes forfeited and payments made upon them 
are entitled credited against the debt. Code 1940, Title Sec. 65. 

The judgment reversed and remanded for action conformity 
herewith. 
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CORPUS TRUST TAXABLE PART 
GROSS ESTATE 


Welch, Collector Internal Revenue, Terhune, United States Circuit 
Court Appeals, First Circuit, 126 Fed. Rep. (2d) 695 


The word ‘‘amend’’ provision trust indenture that trust 
refer only minor changes operation man- 
agement trust and not permit any amendment which would 
materially vary respective property interests beneficiaries, where 
there was nothing text indenture indicate that the word was 
have such unusually restricted meaning. 

this decedent created trust May 1929, conveying 
trustees the principal portion the decedent’s property. De- 
his son, and his son-in-law were the three named trustees. 
was provided that during his lifetime the grantor (decedent) 
should the active trustee, with broad powers management. 
was also empowered delegate active authority any the 
other trustees. Moreover, was provided that trust could termi- 
nated amended, with power grantor (decedent) change 
enjoyment property interests trust estate. 

was held that the corpus the trust set the decedent was 
includable deceased’s gross estate for purpose estate taxa- 
tion, notwithstanding that deceased had such power trustee rather 
than grantor, and that deceased’s power could exercised only 
conjunction with other trustees and with certain beneficiaries, and 
that power terminate amend may have remained surviving 
trustees after deceased’s death. Revenue Act 1926, 302(d), 
Int. Rev. Acts. 


Action law Everit Terhune and Edward Carpenter, 
executors under the will William Terhune, late Brookline, 
folk County, Massachusetts, against William Welch, collector 
internal revenue, recover estate taxes paid. From judgment for the 
plaintiffs, Supp. 430, the defendant appeals. 

Reversed and remanded with direction. 

Bernard Sp. Asst. Atty. Gen., Clark, Jr., 
Asst. Atty. Gen., and Louis Monarch, Sp. Asst. Atty. Gen., Ed- 
mund Brandon, Atty., and George Garrity, Asst. Atty., 
both Boston, Mass., for appellant. 

Frank Harding, Carpenter, Nay, Caiger Harding, all Boston, 
Mass., for appellees. 


MAGRUDER, J.—William Terhune died February 23. 
1936. His executors brought this action the court below for the recov- 
ery alleged overpayment estate taxes made pursuant de- 
termination the Commissioner that the corpus certain trust 


698 THE BANKING LAW JOURNAL 


which had been set the decedent during his lifetime was 
ible his gross estate. The district court gave judgment for the 

The trust was created two indentures executed May 1929, 
conveying trustees the principal portion the decedent’s property. 
Terhune was then years age and was contemplating second mar. 
riage. His object creating the trust was arrange his affairs that 
friction would develop between his children and the intended second 
wife who was their junior age. 

Terhune, his son, and his son-in-law were the three named 
was provided that during his lifetime Terhune should the active 
trustee, with broad powers management. However, was empow- 
ered delegate his active authority any the other trustees. Also, 
reserved the power appoint fourth trustee any time after 
June 10, 1929. Vacancies the office any trustee might filled 
appointment writing Terhune and his three children. Any 
trustee, upon qualifying, would thereupon ‘‘become 
under this indenture with all the powers original 

Under the dispositive provisions the trust, the net income was 
paid the grantor during his lifetime. his death quarter share 
the net income was paid for period ten years each his 
three children and his second wife. The quarter share payable the 
wife was cease she died remarried within the ten-year period 
subsequent the decedent’s death. that event, her share the 
income was divided among the grantor’s three children (with 
gifts over their children right representation, case the 
death any such children). the end the ten-year period the 
trustees were directed pay specific amounts six named grandchil- 
dren the decedent. Provision was made for gifts over the parents, 
brothers sisters, issue any the named grandchildren who 
should die prior the time for payment the gifts. The 
remainder the corpus was then divided into four equal shares, 
one such shares paid forthwith each the decedent’s chil- 
dren (with gifts over the heirs their bodies). The fourth quarter 
share was held trust for the decedent’s second wife, the income 
paid her until she died remarried, which event that share 
was distributed among the children the decedent (with gifts over 
the heirs their bodies). 

Clause the trust instrument contains provision, vital the 
determination this appeal, reading follows: 


Trust may terminated amended any time, but only 
with the written consent the three Trustees herein named, and any 
Trustee appointed William Terhune under clause hereof, 
the survivors survivor them, and the then surviving children 
the said William Terhune.’’ 
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The applicable revenue act that 1926. Section Stat. 
71, Int. Rev. Acts, page 228, provides that there shall 
included the computation the gross estate decedent the value 
the time his death all property: 


the extent any interest therein which the decedent 
has any time made transfer, trust otherwise, where the en- 
joyment thereof was subject the date his death any change 
through the exercise power, either the decedent alone con- 
junction with any person, alter, amend, revoke, where the dece- 
dent relinquished any such power contemplation his death, ex- 
cept case bona fide sales for adequate and full consideration 


the Revenue Act 1936, 302(d) (1), was amended, Stat. 
1744, 1745, Int. Rev. Code, 811(d) (1). Though this 
amendment occurred after the death Mr. Terhune, shall have 
later this opinion refer the significance certain 
changes thus made the subsection. amended 1936 [our brack- 
ets indicating added phrases] the subsection reads part follows: 


(1) the extent any interest therein which the dece- 
dent has any time made transfer (except bona fide sale 
for adequate and full consideration money money’s worth), 
trust otherwise, where the enjoyment thereof was subject the date 
his death any change through the exercise power [in whatever 
capacity exercisable] the decedent alone the decedent con- 
junction with any other person [without regard when from what 
source the decedent acquired such power], alter, amend, revoke, [or 
terminate], where any such power relinquished contemplation 
decedent’s 


that the subsection does not say that the power must reserved the 
trust instrument exercised the grantor his capaciy grantor. 
reference made the capacity which the power exercisable. 
The only requirement that the enjoyment the property theretofore 
transferred the decedent must subject the date his death 
any change through the exercise the decedent the described power. 
This emphasized the House committee report the same wording 
302(d) the 1924 Act, Stat. 304, Int. Rev. Acts, 
page 67. Rep. No. 179, 68th Cong., Sess., 28, states: 


302(d): this subdivision the had the power 
the time his death change the enjoyment property interest, 
which had transferred, with respect which had created trust, 
such interest included for estate tax purposes his gross 


this case the decedent did, the time his death, have power 
change the enjoyment the property interests the trust estate. 
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the provision Clause the indenture the trust ‘‘may 
terminated amended.’’ The word ‘‘terminate’’ did not appear 
302(d) the 1926 Act. the Revenue Act 1936 this word was 
inserted, that the power described 302(d) became one ‘‘alter, 
amend, revoke, Rep. No. 2818, 74th 
Sess., 10, commenting the addition the word 


the case White Poor, supra [296 98, Ct. 66, 
Ed. 80], the Supreme Court did not pass the question whether 
the power terminate was included the language relating power 
‘to alter, amend revoke.’ Since substance power terminate 
the equivalent power revoke, this question should set rest. 
Express provision that effect has been made and believed that 
declaratory existing law.’’ 


At. the Treasury Regulations No. (1937 Ed.), states: 


third change made the subdivision the Revenue 
1936 consisted the addition the words ‘or terminate’ following the 
words ‘to alter, amend, revoke.’ Such addition considered but de- 
the meaning the subdivision prior the amendment. 
power terminate capable being exercised revest the 
decedent the ownership the transferred property interest therein, 
otherwise inure his benefit the benefit his estate, is, 


that extent, the equivalent power ‘revoke,’ and when otherwise 
exercisable effect change the enjoyment, the equivalent 


Mellon Cir., 1941, 117 477, certiorari denied 
313 579, Ct. 1100, Ed. 1536, power terminate was 
held fail within 302(d) the 1926 Act. 


the trust instrument there was also given the power 
The plaintiffs contend that this power must strictly construed 
refer only the minor changes the the operation 
management the trust and not permit any amendment which 
would materially vary the respective property interests the bene- 
ficiaries. There nothing the text the trust instrument indi- 
that the word therein used was have such unusu- 
ally restricted meaning. See Dort Helvering, 1934, App. 
98, 836, 840, 841, certiorari denied 293 569, Ct. 
80, Ed. 668. 


are sure that these powers terminate amend, taken con- 
would authorize changes made the enjoyment the 
property interests least broad those held sufficient Chick- 
ering Commissioner, Cir., 1941, 118 254, certiorari denied 
Ct. 70, Ed. And see Commissioner Chase National Bank, 
Cir., 1936, 157, certiorari denied 299 552, Ct. 15, 
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Ed. 407. How much further these granted powers might extend 
need not now inquire. 

does not matter that the power retained Terhune could ex- 
ercised only conjunction with the other trustees and with certain 
the persons beneficially interested the trust estate. 
City Bank Farmers Trust Co., 296 85, Ct. 70, 
Ed. 62. 


Nor does matter that the trust instrument vested the power 
Terhune his capacity trustee named the instrument rather 
than his grantor. previously noted, 302(d) refers 
the existence the power the decedent, not the capacity 
whether the power now question described fiduciary 
non-fiduciary power. enough that the grantor had retained his 
hands power, whether alone conjunction with others, vary 
materially the enjoyment the numerous property interests. 

matter fact, the power probably not strict sense 
fiduciary power. Reinecke Smith, 1933, 289 172, Ct. 
570, 571, Ed. 1109, the grantor, Douglas Smith, created trust 
for the benefit his wife and four children. The trustees named were 
the grantor, son who was also beneficiary the trust, and trust 
company. There was provision that the trust might ‘‘be modified 
revoked any time instrument writing signed Douglas 
Smith and either one the other two trustees their 
The question was whether the income the trust was taxable the 
grantor under the provision 219(g) the Revenue Act 1924, 
Stat. 277, Int. Rev. Acts, page 31, providing that 
the grantor trust has, any time during the taxable year, 
either alone conjunction with any person not beneficiary the 
trust, the power revest himself title any part the corpus 
the trust, then the income such part the trust for such taxable year 
shall included computing the net income the The 
income was held taxable the grantor. its opinion the Court said 


approaching the decision the question before us, 
borne mind that the trustee not trustee the power revoca- 
tion and owes duty the beneficiary resist alteration revoca- 
tion the trust. course owes duty the beneficiary protect 
the trust res, faithfully administer it, and distribute the income; 
but the very fact that participates the right alteration revo- 
negatives any fiduciary duty the beneficiary refrain from 
exercising the power. The facts this case illustrate the point; for 
appears the trust favor the grantor’s wife was substantially modi- 
fied, her financial detriment, the concurrent action the grantor 
and the trustees. This case must viewed, therefore, the reserved 


702 THE BANKING LAW JOURNAL 


right revocation had been vested jointly the grantor and stranger 
the 


See also Witherbee Commissioner, Cir., 1934, 696, 697, 
certiorari denied 293 582, Ct. 96, Ed. 678; Carkhuff 
Commissioner, Cir., 1936, 626, 627, 106 796, certiorari 
denied 299 568, Ct. 31, Ed. 418. 

White Poor, 1935, 296 98, Ct. 66, Ed. 80, was 
peculiar case. There the settlor conveyed property three trustees, one 
whom was herself. was provided that the trust might terminated 
any time either whole part ‘‘by the person persons who 
shall then trustees hereunder.’’ year later the settlor resigned 
trustee and her daughter was appointed fill the vacancy. Afterwards 
the daughter resigned and the settlor was reappointed trustee under 
the trust instrument providing that vacancies could filled 
the remaining trustees with the approval the beneficiaries. The 
settlor then continued trustee until her death. One the alterna- 
tive grounds upon which the majority opinion was rested was that the 
power which the settlor had the date her death did not fall within 
the terms 302(d) the applicable Revenue Act 1926. The sig- 
nificant and distinguishing fact the case was, that when the settlor 
resigned trustee she thereby cut the last thread power which she 
held over the various property interests created the trust instru- 
ment. The reacquired power she had her death was not power 
retained her the original declaration trust but was given her 
virtue the action the other trustees and the 
The case bar presents different situation; here the decedent the 
time his death retained the original power which had vested 
himself the time the creation the trust. agree with the rea- 
soning the Board Daniel Gallery Commissioner, 1938, 
1211, the effect that White Poor, supra, not controlling 
authority such case here presented. 

The House Committee report (H. Rep. No. 2818, 74th Cong., Sess., 
pp. 9-10), explanation the 1936 amendments 302 (d), after 
discussing the holding White Poor, supra, said: 


therefore, suggests that section 302 (d) may 
vented many ways long the power alter, amend, revoke, 
terminate does not acerue the settlor virtue the reservation 
the trust instrument. therefore, provided that section 302 
covers power whether created the time transfer thereafter aris- 
ing from any source and whether exercisable individual repre- 
sentative capacity. some extent, believed this amendment 
declaratory existing law. the extent that not declaratory, 
prospective and will apply transfers made after the date 
enactment the 
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Art. Treasury Regulations No. (1937 Ed.), commenting 
the 1936 amendments, reads: 


addition the subdivision, section 805 the Revenue Act 
1936, the phrase the effect that not material what capac- 
ity the power was subject exercise the decedent the other 
person persons conjunction with the decedent, considered 
merely declaratory the meaning the subdivision prior the 
addition the phrase. 

second phrase added amendment 1936 (namely, 
out regard when from what source the decedent acquired such 
power’) not considered declaratory the meaning the subdivision 
prior the amendment case which one the powers enumer- 
ated the subdivision was reserved the time the making the 
transfer, but one more thereof was conferred subsequent thereto 
(whatever the source from which conferred) without any understand- 
ing, express implied, had connection with the making the transfer 
that such power powers should later 


Thus the Congress and the Treasury have interpreted 302 (d) 
the 1926 Act covering power retained the decedent the trust 
instrument, whether the power exercisable him trustee 
grantor; and they have regarded White Poor, supra, excluding the 
power from the purview 302 (d) only when the power which the 
decedent had the time his death was not retained him the 
time the making the transfer, but was derived subsequently from 
some other source. This interpretation regard well justified 
the language 302 (d) the 1926 Act, for the reasons have 
previously indicated. 

final argument made the plaintiffs that the power terminate 
amend given the trust instrument now before was apparently 
survive the decedent and repose thereafter the surviving and 
trustees. The suggestion that nothing finally passed the 
decedent’s death, for the power change the enjoyment the beneficial 
interests remained full force thereafter. But the statute draws 
such the decedent had the described power the time his 
death and that all the statute requires. While power amend may 
have remained the surviving trustees after the death, the power 
Terhune amend did not, and that would seem the determining 
factor. retained string until his death; for that reason the prop- 
erty his gross estate. See Estate John Storer 
Commissioner, 1940, 1156. Section 302 (d) applied 
presents possible constitutional difficulty, least where the transfer 
trust after the passage the act, which was the case here. 

the view take unnecessary consider the Government’s 
afternative contention that the trust property includible the dece- 
dent’s gross estate under 302 the Revenue Act 1926, because 
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the reservation Terhune the income for his own life made the 
transfer one ‘‘intended take effect possession enjoyment 
after his See Paul, Federal Estate and Gift Taxation (1942) 
7.14. 

The judgment the District Court reversed and the case 
remanded that court with direction enter judgment for the de- 
fendant. 


BANK NOT LIABLE INSURERS FOR 
PAYMENT FORGED CHECKS 
DEPOSITOR’S ACCOUNT 


American Surety Co. New York Bank California, United 
States District Court, Oregon, Fed. Supp. 


Plaintiff, surety company, warehouse company 
against the loss might sustain reason dishonesty any 
its employees. bookkeeper the warehouse company for period 
years wrote additional checks other than those which payment 
was authorized defendant bank, either persons the pay rolls 
sums beyond what was actually due them, non-existing per- 
sons, and obtained the money thereon forging the name the 
supposed payee. Upon discovering the forgeries the warehouse com- 
pany notified defendant bank that payments these checks were 
unauthorized. Plaintiff paid the warehouse company the full amount 
loss caused the dishonesty its bookkeeper, and then accepted 
assignment any rights the warehouse might have against the bank. 
Plaintiff sought recover amount loss paid depositor, ware- 
house company, from defendant bank. was held that plaintiff 
was not entitled recover from defendant bank the amount which 
paid out warehouse company discharging debt perform- 
ance its own obligation. 


Action the American Surety Company New York and another 
against the Bank California, National Association, corporation, 
recover amount paid defendant upon checks forged en- 
dorsements. 

Judgment for the defendant accordance with opinion. 

Cake, Jaureguy Tooze, Plowden Stott, Randall 
Jones, and Maurice Sussman, all Portland, Or., for 

McCamant, Thompson, King Wood and Robert Miller, all 
Portland, Or., for defendant. 


similar decisions see Banking Law Digest (Fifth 
Edition) §731. 
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JAMES ALGER FEE, J.—This action was brought Ameri- 
Surety Company New York, New York corporation, and 
McDougal, citizen and resident the State Oregon, recover 
amounts paid the defendant upon checks carrying forged indorse- 
ments. Defendant ‘‘The Bank California, National 
corporation organized and existing under and virtue the 
National Banking Laws the United States. ‘‘The place where its 
banking house office shall located and its operations discount 
and deposit carried and its general business conducted shall the 
City and County San Francisco with branches Portland, Multno- 
mah County, 

The Interior Warehouse Oregon corporation, doing 
business Portland, was depositor between October 1935, and May 
1939, the Portland branch defendant bank, and during all 
this period maintained deposit excess the amounts hereinafter 
shown have been improperly paid out. Crowe, bookkeeper the 
Interior, prepared but did not sign checks cover pay rolls and other 
incidental expenses. conceived the scheme writing additional 
checks upon defendant bank, either persons the pay rolls sums 
beyond what was actually due them, non-existing persons, and 
obtaining the money thereon forging the name the supposed payee. 
this out successfully over period years, forging the 
endorsements, and generally cashing these checks with Meier Frank 
Company, mercantile establishment Portland, with some indi- 
vidual. Crowe was not authorized sign checks for the Interior, since 
this authority was vested only two other employees. Neither 
these men knew suspected the scheme Crowe, the forging 
the indorsements the checks which they signed. Crowe compared 
the bank statements and returned checks with the records upon their 
receipt Interior, and was thus able delay trial, 
Crowe testified nineteen checks, the originals which had been 
destroyed, that had drawn the latter fictitious payees and forged 
the indorsements thereon. The bank objected the proof these lost 
documents. 

The American Surety Company New York and the underwriters 
cies insurance which the employees Interior, including Crowe, 
were bonded, and Interior insured against the loss might sustain 
reason dishonesty any these employees. Interior procured and 
paid for these policies. insurance was taken Interior upon its 
checks, nor indemnity thereon for loss reason forgery. 


1Excerpt from Article Second Articles Association defendant here- 
inafter called the “Bank.” 

called “Interior.” 

Hereinafter generally designated the “insurers.” 


. 
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October 16, 1939, Interior and insurers notified defendant that 
payments these checks were unauthorized. Thereafter the insurers 
paid Interior the full amount the loss caused the dishonesty its 
employee, and accepted assignment any rights which Interior might 
have against the Bank. This action was then brought for $6,562.33, the 
amount the loss thus paid. The Bank contended that diversity 
between and each the plaintiffs did not exist. The 
court overruled the motion based this contention. The cause came 
regularly for trial before the court, sitting without jury, based upon 
pre-trial order which fully set out the issues and listed the documentary 
evidence. 

the outset the jurisdictional point must met. The Bank con- 
tends that citizen Oregon virtue its operation branch 
this state. The defendant corporation formed under the federal 
banking laws general application. Formerly, was state bank 
California and was thus enabled ‘‘mother bank’’ carry 
branches into the federal system.* 

The history legislation relating national banks indicates that 
the statutes contemplate that such institution shall have situs one 
and that jurisdiction federal court attaches under the ordi- 
nary rules diversity citizenship based that 
Federal jurisdiction not any longer based upon the fact federal 
incorporation Nor has the opposite view been adopted 
Congress, namely, that such incorporation carries with citizenship 
each state the Union. The intent the statutes steer middle 
course and confer upon national bank the right come into re- 
move cause United States court common with private corpora- 
tions invested with powers the several The state incor- 
poration the criterion residence and citizenship corporations au- 
thorized the laws the various Congress intended that 
analogous tests should applied cases entities endowed with exist- 
ence federal power. The principal place business the distin- 
guishing factor. Dual incorporation has not been the rule with cor- 
porations organized the various probably because the right 
into federal court outside the state incorporation might 
thereby lost. 

Act Mar. 1865, 78, Stat. 484. This Act was amended 1927 
permit national banks subsequently created maintain branches. 

628 41, subd. (1) and (16). 

728 41, subd. (16) note 

Ct. 54, Ed. 119. 

Louis Nat. Bank Allen, Iowa, 551; Fulton National Bank 
Atlanta Hozier, Cir., 267 276, Ct. 261, Ed. 609; New England 
Nat. Bank Kansas City Calhoun, Cir., 272. 

See St. Louis San Francisco Railway Company James, Cir., 161 


545, Ct. 621, Ed. 802; Southern Railway Allison, 190 


4 
3 
i 
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The whole doctrine diversity citizenship corporations 
founded upon judicial extremely technical character. Rea- 
soning from such artificial premises illusory. view the histori- 
sanction, believed Congress used the doctrine foundation 
for the enactments relating Although, then, the 
modern has been limit jurisdiction based diversity 
citizenship actual implied, hardship inconvenience discovered 
the application rule analogous that state 
Therefore, until the entire foundation crumbles, national bank should 
considered citizen the state where has its principal place 
business, irrespective the fact that has.authorized branches other 
states. state corporation carries business many states and may 
have branches widely scattered, yet is.a citizen the state where 
incorporated. The court has jurisdiction, because the Bank must 
viewed citizen California. Questions venue were waived. 

examination the merits now required. There binding 
authority the State Oregon upon the exact situation here presented. 
Many authorities have been cited from other. jurisdictions. But 
lation numerical weight authority from other jurisdictions will not 
suffice. This court must attempt give weight the considerations 
which, judged from previous utterances, will affect the Supreme Court 
Oregon, when that tribunal deals with state facts such here 
presented. 

The rule uncontroverted most jurisdictions that bank, which 
receives deposit, makes contract that will pay out the money only 
upon the order the If, therefore, bank pays money upon 
the depositor’s check bearing forged endorsement the name the 
payee, the bank liable This position ordinarily justi- 
fied legal theory the presumption that the bank under such cir- 
cumstances pays out its own money and not the money the 
The depositor, the other hand, not required know the signature 
the payee his may, therefore, receive back the state- 


Under the legislation banking transactions, the branch can viewed 
Trust Co. National City Bank New York, Cir., 762, 767; Harris, 

Pass Josephine Bank City Grants Pass, 145 Or. 624, 879. 

Leather Manufacturers’ Bank Merchants’ Bank, 128 26, 34, Ct. 
Ed. 342; Midland Loan Co. Tradesmen’s Nat. Bank Oklahoma 

Board Education Jefferson Tp. National Union Bank Dover, 196 

National Surety Company President and Directors Manhattan Company, 
252 247, 169 372, 1113; Detroit Piston Ring Co. Wayne 
County Home Savings Bank, 252 Mich. 163, 233 185, 1273; Los 
Angeles Investment Company Home Savings Bank Los Angeles, 180 Cal. 601, 
182 293, 1193; William Shipman Bank State New York, 126 
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ments his account, accompanied cancelled checks with forged 
indorsements the respective payees and hold these without examina- 
tion, and the bank will still liable pay him all moneys which has 
not disbursed accordance with his order. 

This general rule has been questioned, however, where trusted em- 
ployee large concern supplies the data upon which the checks are 
drawn one the officers charged with signing the checks and, there- 
after, forges the checks which has theretofore improperly submitted 
such officer. Under such some courts will hold 
that the depositor had duty any time with regard either its em- 
ployee the forged indorsements the Other courts hold 
there was duty owed the public supervise the employee and there 
was further duty see that checks for amounts which the concern 
did not owe should not consistently placed the hands the public 
nor offered the drawee The better view would seem that 
such conduct were long pursued, denial recovery from the drawee 
bank could justified, either principles negligence estoppel. 

this case the court finds that the Interior did not discover within 
reasonable time that checks for which did not owe pay 
rolls were consistently signed its responsible officers and, thereafter, 
forged its dishonest employee, Crowe, and that thereby defendant 
and the prior endorsers were misled. The bank was not guilty neg- 
ligence and was not involved the misconduct liable, 
all, solely the contract implied from the deposit Interior. 
there decision the state courts upon this point cited, 
however, attempt will made determine the instant case this 
ground. 

Irrespective whether the Bank was liable Interior, its liability 
the insurers presents entirely different problem. Courts many 
jurisdictions, which are entitled the highest respect, have held that 
bank liable under circumstances similar certain 
phases those the case The controlling factors these 


National Surety Company President and Directors Manhattan Com- 
pany, supra; Detroit Piston Ring Co. Wayne County Home Savings Bank, 
supra. 

Young Gretna Trust Savings Bank, 184 La. 872, 168 So. 85; Defiance 
Lumber Company Bank California, A., 180 533, 135, 
426. 

might doubtful whether these insurers stand the same position sure- 
ties, but the cause has been argued upon that assumption. This apparently true, 
also, the case American Central Insurance Co. Weller, 106 Or. 494, 212 803. 

National Surety Company President and Directors Manhattan Company, 
supra; Fidelity Deposit Co. Maryland Fort Worth Nat. Bank, Tex. Com. 
App. 1933, 276; Grubnau Centennial National Bank, 279 Pa. 501, 
124 142, 


250; United States Cold Storage Company Central Manufacturing District Bank, 
343 503, 175 825, 811. See England Nat. Bank United States, 
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decisions are, usually, the rule that the Bank absolutely liable wher- 
ever pays out money forged indorsement the ‘and, 
secondly, the alleged principle that surety entitled all the reme- 
dies which ‘‘the creditor would have against all persons liable for the 

These decisions neglect consideration the fact that the forger 
the only wrongdoer the situation. Likewise, they neglect considera- 
tion the highly equitable nature subrogation. 

However, strongly urged that the Oregon Supreme Court ac- 
cepted the reasoning these cases United States Fidelity Co. 
United States Nat. Bank, Or. 361, 157 155, 157, 
610. that case, individual had his own deposit bank and 
also account guardian for incompetent, withdrew all the 
money from his individual account, but the bank thereafter still honored 
his individual checks, charging them against the guardianship fund. 
was held that the surety the bond the guardian, which paid the 
amount the accomplished the payment the individ- 
ual checks, was entitled recover from the bank. The court said: 


bank, its wrongful act paying out the funds the pri- 
vate check another, made possible for that other squander the 
money the wards, and thus became effect joint tort-feasor liable 
for the resulting defaleation.’’ 


Here, the Bank had knowingly abetted Crowe his unlawful 
acts, the situations would comparable. This decision need not 
referred any principle suretyship. bank which claims has 
paid money which belonged Jones upon check written Smith 
liable Jones the assignee Jones for the full amount his deposit, 
any event. 

Indeed, the Oregon court has the contrary canalized this doctrine 
sureties strict limitations. American Central Insurance 
Co. Weller, 106 Or. 494, 502, 212 803, 805, the court says, with 
regard the right subrogation: rests upon the maxim that 
one should enriched another’s loss, and may invoked wherever 
justice demands its application, opposition the technical rules 
law.’’ 

Also quoting Ruling Case Law, page 1313, Section said: 


who has indemnified another pursuance his obligation 
succeeds to, and entitled to, cession all the means re- 
dress held the party indemnified against the party [who has 
sioned the 


Grubnau Centennial National Bank, supra. 

National Surety Co. National City Bank Brooklyn, 184 App. Div. 771, 
172 413, 415. 

Emphasis supplied. 
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unquestionably the general rule that payment loss 
the insurer acquires the right subrogated pro tanto any right 
action which the insured may have against any third person [whose 
wrongful act neglect caused the loss. 


The doctrine thus announced carries the important limitations 
phrased the bracketed portions which fact apparently 
overlooked many the cases from other jurisdictions above cited. 

The limited application the principle thus supported the Ore- 
gon Court has been applied other jurisdictions with variations. The 
surety has been denied recovery against third party, (1) because 
there election remedies where the surety required pay the 
loss, (2) because the primary cause the loss was misconduct for which 
the surety bound itself, and other party innocent thereof should 
held responsible, (3) because subrogation can only applied against 
the party causing the loss, and not against innocent parties independ- 
ently liable for the amout the loss. 

excellent illustration the first variation the application 
this found United States Fidelity Guaranty Co. 
Fidelity National Bank Trust Co., 232 Mo. App. 412, 109 47. 
There, one Chaney, employee Continental, had forged indorse- 
ments certain checks which were cashed the bank which Con- 
tinental had deposit, The surety company had written bond against 
loss for Cheney. With full knowledge the facts, Con- 
tinental demanded and received payment its loss the surety. The 
court held thereby Continental had affirmed the act the bank pay- 
ing the money out the account Continental, and that the surety 
took rights subrogation assignment. 

This theory election remedies not entirely satisfactory, since 
leaves out consideration the onus guilt which the surety bound 
itself contract assume. Plaintiffs here assert that surety com- 
panies, such test were adopted, would require the party insured 
bring action against the bank first. The practical answer that they 
will not remain the business long they attempt such measures. 

The courts which adopt the second application the principal above 
set out indicate that when the sureties pay the loss created under such 
circumstances they nothing more than satisfy the obligation which 
they assumed for hire. policy requires that when loss predi- 
cated upon dishonesty paid surety who has assumed that obliga- 


also, American Bonding Co. State Savings Bank, Mont. 133 
367, A., S., 557; American Surety Co. New York Lewis State 
Bank, Cir., 559, 560, 561; Meyers Bank America National Trust 
Savings Association, Cal. 92, 1084. 


See, also, National Surety Co. Perth Amboy Trust Co., Cir., 87, 


90; Midland Savings Loan Co. Nat. Bank Oklahoma City, 
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tion, subrogation should folllow except against the This 
doctrine exemplified the leading case National Surety Co. 
Arosin, Cir., 198 605. the last cited case, Bourne was county 
auditor, for whose official conduct plaintiff surety company had made 
itself responsible. Bourne made false redemption warrants. Some 
these were cashed upon forged endorsements upon National German- 
American Bank, where the county had deposit. The court held the 
bank was not liable since the misconduct Bourne, for which the surety 
had made itself liable, was the primary cause the loss. 

There are several cases which net result hold that where the bond 
written conditioned upon the honesty person who defaults and 
the loss paid his surety, there can Criticism 
has been directed this doctrine where applied other than official 
bonds. However, the consequences are the same. The court believes the 
principle generally applicable. The wrongdoer should bear the loss. 
Any surety who has made itself responsible for him should suffer the 
loss, without recourse. 

The third ground buttressed cases such New York Title 
Mortgage Co. First National Bank Kansas City, Cir., 485, 
1052. that case, loan broker procured issuance 
title company title insurance policies loan association guaran- 
teeing the latter against loss reason defects title mortgagors 
real estate covered certain mortgages. The notes and the mort- 
gages were fact forged the loan broker. The checks drawn upon 
the bank the loan association were then forwarded. Whereupon the 
loan broker obtained delivery thereof, forged the names the sup- 
posed borrowers and cashed them. The title company paid the loss 
the loan association and brought action against the bank because had 
cashed checks which the indorsements the respective payees had 
been forged. The court held that recovery could allowed because 
there were two primary obligations running the loan association from 
the title company and the bank, neither which was wrongdoer, and 
that subrogation would not applied remedy. The court says: 


there were any doubt the soundness this 
think clear that plaintiff not entitled invoke the remedy 


American Bonding Co. Welts, Cir., 193 978, 980, 981; United States 
Fidelity Guaranty Co. Title Guaranty Surety Co., C., 200 443, 448, 449; 
Washington Mechanics’ Savings Bank District Title Ins. Co., App. 194, 
827, 830; American Bonding Co. First National Bank Covington, 
190, Ky. Law Rep. 393. 

American Surety Co. Citizens’ Nat. Bank, Cir., 294 609; American 
Bonding Company Welts, supra; Stewart Commonwealth, 104 Ky. 489, 
332; American Bonding Co. State Savings Bank, supra. 

also American Bonding Co. First National Bank supra; 
Louisville Trust Company Royal Indemnity Company, 230 Ky. 482, 71. 
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subrogation, because that right equitable one, and applicable 
eases which one party required pay debt for which another 
primarily answerable, and which, equity and good conscience, ought 
discharged the latter. the method which equity employs 
require the payment the debt him who good conscience ought 
pay and relieve him whom none but the could ask 


This identical recognition the equitable nature subrogation was 
also made the Supreme Court Oregon the case American 
Central Insurance Company Weller, supra, Or. page 507, 212 
807, under the following circumstances: 

Weller sold automobile Miller upon down payment sufficient 
cover among other things cost insurance and conditional sales 
This contract was assigned bank and payment guaran- 
teed Weller, who also took out insurance, named Miller assured, 
which insured also against conversion, loss payable the bank Miller 
their interests might appear. Miller himself thereafter converted 
the car. The insurer paid the loss the bank, taking assignment 
the conditional sales contract and the guaranty Weller and brought 
action against the latter. The court held that, since the insurer had 
contract the debt but primary liability the conversion the 
car, upon payment thereof the debt which arose the contract guar- 


antee was extinguished and that insurer had rights either subro- 
gation assignment. The court says: 


Cye. 370 reads: The right subrogation, general rule, ‘is 
broad enough include every instance which one party required 
pay debt for which another [primarily] answerable, and which, 
equity and good conscience, ought discharged the latter, and 
the mode which equity adopts compel the ultimate discharge the 
debt him who, good conscience, ought pay it, and relieve him 
whom none but the creditor could ask pay.’ (Brackets ours.) 

guarantor comes within the class that should relieved 
under the rule mentioned. one but the Ashley Rumelin, 
could ask him pay. When the insurance company paid the $300 
the policy the debt was satisfied that amount Weller, [and 
could not 


the Oregon courts were confronted with the facts here involved, 
believed the principles announced the last quoted case would 
followed. 

The proper field for decision then furnished consideration 
the rights the insurers upon payment the loss. Interior 
had authorized certain employees sign checks. Each the 


supplied. See Meyers Bank America National Trust Sav- 
ings Association, supra. 
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question was properly signed. But the obligation the insurers 
upon their separate contracts was pay the loss caused fraudulent 
conduct, embezzlement, theft dishonesty certain employees. The 
insurers had responsibility for checks Interior, even though forged. 

The independent liability the Bank Interior arose from 
entirely different contract, which resulted from the deposit made 
Interior. The Bank broke its engagement when cashed checks which 
did not bear the indorsements the respective payees. respects 
liability this contract, mattered not whether Crowe was em- 
ployee Interior. The Bank had special engagement him. 
would have been liable the indorsement had been forged entire 
stranger. 

Thus, the liabilities the insurers and the Bank, respectively, 
Interior were entirely diverse. Each was contractual, but each was 
founded different contract. The Bank received consideration for 
its engagement the deposit made Interior. The insurers were paid 
premiums Interior for their undertakings. The finding above made, 
regarding the issuance apparently valid checks Interior, should 
not disregarded the consideration the relative positions the 
insurers and the Bank. order operate with confidence and with 
less supervision, Interior had insured itself against the dishonesty 
its employees, including Crowe. reliance these policies, Interior 
took less precaution, probably, and the way was open for Crowe use 
checks which appeared valid upon their faces perpetrate fraud upon 
Interior, the indorsers, the collecting Banks, and the defendant Bank. 
The insurers made themselves primarily responsible for the 
Crowe. The dishonesty Crowe was the sole cause the loss sus- 
tained anyone. had not been for that factor, loss would 
have occurred. One should not entitled recover from another that 
which has paid out discharging debt the performance his 
own 

Interior not entitled more than one recovery. the Bank paid 
now there would dual recovery. The surety has paid the loss upon 
its undertaking, and thus liquidated the debt. This made clearer 
disregarding precedent and looking realities. the event the de- 
faulting employee himself had paid the amount the loss the In- 
terior, court would permit Interior thereafter recover against the 
Bank. held that when the Bank cashed the forged checks had 
used its own money. The forger then received the money the Bank. 
paid the Interior would have used the money the Bank, and 
thereafter Interior would have had claim against the Bank. Be- 


Amick Columbia Casualty Co., Cir., 101 984, 986; Commercial 
Casualty Ins. Co. Petroleum Pipe Line Co., Cir., 412, 
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cause his dishonesty and default, the insurers paid money Interior. 
This money paid the insurers replace the money belonging 
the Bank. Once came into the hands Interior, the latter was en- 
titled the Bank solely for the balance its deposit, less the 
amount which had been finally paid insurers. 

The sole cause the loss was the conscious dishonesty Crowe, the 
only person who benefited the forgeries these checks. According 
the record, has made restitution anyone. the Bank 
required pay this money, the chance recovery from Crowe slight. 
the sureties recover from the Bank, their interest the matter will 
slight. Probably, for consideration view such results the sureties 
would again insure Crowe. There evidence that has been prose- 
civilly criminally. the wrongdoer. All other parties are 
innocent. should bear the loss. But here the insurers agreed 
bear the burden for him, was guilty dishonesty. This exactly 
the obligation which they assumed for hire. 

This situation brought into highlight the fact that after they 
paid the loss, the insurers procured the forger come into court 
testify what did order take advantage Interior. co-oper- 

recovery permitted against the Bank, the situation will pro- 
litigation. The defendant can sue the collecting banks, and 
these can sue Meier Frank Company and other primary endorsers. 
Plaintiff suggests that the loss will eventually fall upon the insurance 
companies protecting some these concerns. the court seems 
more reasonable allow the loss remain the plaintiff insurers. 
They guaranteed the honesty They have paid the loss. The 
burden resting where belongs. 


Interior had independent right contract against the Bank. 
But its primary right was against Crowe and his insurers. The insurers 
paid the money for Crowe, and under the principle laid down the 
Oregon Supmere Court they have remedy against Crowe who was 
primarily responsible. 

Only Interior could ask the Bank pay. The latter was innocent 
wrongdoing, but had broken its would unconscionable 
and unjust hold the Bank responsible for the unlawful acts Crowe. 
When the insurers paid the loss the policies, the debt was satisfied. 
There was nothing which insurers were entitled recover either 
principles subrogation assignment.*! Neither right nor remedy 
longer subsisted. 

Findings and judgment may prepared. 
Meyers Bank America Trust Savings Association, supra; 


Louisville Trust Company Royal Indemnity Company, supra; American Surety 
Company New York Lewis State Bank, supra. 
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TRUSTEE’S DUALITY INTERESTS 


City Bank Farmers Trust Co. Cannon, Supreme Court, Appellate 
Division, Supp. (2d) 870 


itself position divided loyalty its retention the trust 
estate bank stock containing beneficial interest the stock 
the trustee itself after trustee becomes affiliated with bank. However, 
the settlor the trust has full knowledge the facts which con- 
stitute the breach trust and does not exercise power amend 
revoke the trust but reconstitutes new agreement, there 
such acquiescence settlor constitute waiver the breach 
trust. 


this case the settlor who was also life beneficiary trust 
deposited with corporate trustee under trust agreement certain shares 
bank stock. The trust agreement authorized trustee ‘‘to retain 
long may seem proper, any securities any time its 
The settlor also reserved the right amend revoke the 
trust whole part during her life. Trustee subsequently 
became affiliated with the bank whose stock held under the trust 
and result such affiliation new shares stock were issued 
wherein the trustee held part the trust estate the bank stock 
which contained beneficial interest the stock the trustee itself. 
The settlor was informed the trustee the new affiliation and 
the issuance the new bank stock, but did nothing about it. 
matter fact the settlor during this period reconstituted the trust 
appointment her son and son-in-law with the 
trustee. 


was held that although the trustee was guilty constructive 
breach trust because its position divided loyalty with respect 
its retention the trust estate the bank stock containing 
beneficial interest the stock the trustee, nevertheless, the settlor 
and life beneficiary with full knowledge the fact which gave rise 
the trustee’s position divided loyalty consented and acquiesced 
the retention the bank stock. Such acquiescence and consent 
constituted waiver the breach trust. 


Action City Bank Farmers Trust Company, formerly known 
the Farmers’ Loan and Trust Company, and others, trustees under 
deed trust made Mary Cannon, dated August 1926, and 
amendment thereto, against Eugene Cannon, and others. From 
judgment dismissing objections the account trustees and from 
order denying motion reopen the trial for further proof for 
alternative relief, defendant John Ackerman, guardian litem 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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for all defendants who were infants the commencement the action, 
appeals. 

William Levet, White Plains (S. James Robbins, Brooklyn, 
the brief), for appellant. 

Alexander Capron New York City (Richard Turk, Jr., 
New York City, the brief), for respondents. 


CLOSE, J.—In this action settle the accounts the respondents, 
trustees, the adult defendants, who are children and grandchildren 
Mary Cannon, the settlor the trust, interposed objections, 
while the guardian litem appointed represent the infant defend- 
ants, who are the grandchildren and great-grandchildren the settlor, 
filed report raising eighteen objections the settlement the account 
requested plaintiffs. The Trial Court disposed all but two 
the objections the trial the action favor the accounting 
and its decision and judgment overruled the remaining two 
objections. The facts which underlie the litigated objections are 

August, 1926, Mary Cannon entered into deed trust with 
the Farmers’ Loan and Trust Company, New York City, under which 
she delivered the latter, trustee, certain securities, including 300 
shares the capital stock the National City Bank New York, 
the par value $100 per share. The trust agreement authorized the 
trustee ‘‘to retain long may seem proper, any securities any 
time its hands’’ and directed that the entire net income the trust 
fund paid Mary Cannon during her life. There was also reserved 
the settlor and life beneficiary the right amend revoke the 
trust whole part any time during her life. three occasions 
between December, 1926, and November, 1928, the trustee, the request 
the settlor, exercised rights subscribe additional shares the 
National City Bank stock, thereby increasing the number National 
City Bank shares the trust 3,000 $20 par value stock. June 
29, 1929, the trustee, Farmers’ Loan and Trust Company became 
liated with the National City Bank New York the following 
manner: The capital stock the National City Bank New York was 
from $100,000,000 $110,000,000, and the additional $10,- 
000,000 stock was given stockholders the Farmers’ Loan and 
Trust Company the rate five shares stock the bank, the 
par value $20 each, exchange for each share the trust company, 
the par value $100. The stock the trust company was placed in. 
trust with certain persons and their successors trustees for the benefit 
the stockholders the National City Bank. The name the trust 
company was changed from the Farmers’ Loan and Trust Company 
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City Bank Farmers Trust Company. The stockholders the National 
City Bank turned their old stock certificates and received return 
new stock certificates which had been added endorsement the 
effect that each stockholder the bank had pro rata beneficial interest 
proportion with all other stockholders the bank the stock the 
City Bank Farmers Trust Company, which was held trustees. 
undisputed that upon the affiliation the two institutions the trustee, 
Farmers’ Loan and Trust Company, retired from the commercial bank- 
ing field and that branch its business was taken over the National 
City Bank, and that the trustee, under its new name, the City Bank 
Farmers Trust Company, became the vehicle for handling all the trust 
business the National City Bank. also undisputed that after 
the affiliation the trustee and the bank had many common officers and 
directors, that dividends from the earnings the trustee had been paid 
the stockholders the bank, and that any gain loss the bank 
was gain loss the owners the stock the trustee, and similarly 
any gain loss the trustee was gain loss the stockholders 
the bank. 


Upon the affiliation the trustee, along with all other stockholders 
the National City Bank, exchanged the bank shares contained the 
trust for new stock certificates containing the endorsement benefi- 


cial interest the stock the trustee, and notified the settlor the 
trust. July 1929, immediately after the completion the affilia- 
tion the trustee with the National City Bank, the quotation for the 
bank stock averaged $400 per share, indicating the value the 3,000 
shares held the trust $1,200,000. These shares which were 
retained the trust, where they remained the time the settlor’s 
death May, 1938, had that time market value $18 per share, 
total market value $54,000. 

The guardian litem contended the trial that the trustee should 
surcharged for the depreciation value the National City Bank 
stock for two reasons: (1) that after the affiliation the trustee with 
the National City Bank, the trustee was position divided loyalty 
between its interest the trust and its self-interest its affiliate, the 
National City Bank, which constituted breach trust matter 
law, requiring the trustee sell the bank stock resign trustee; 
and (2) that retaining the bank stock the declining market the 
trustee was negligent. The Trial Court found that the trustee was not 
matter law for the reason that the trustee, City Bank Farmers Trust 
Company, did not have any financial interest the National City Bank 
the stock that bank which would served withholding 
discouraging the sale the bank stock and that the bank stock was 
retained the trustee good faith and the exercise care and 


a 
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prudence the management the trust. The guardian litem does 
not argue the question good faith fact, the care and prudence 
exercised the trustee retaining the stock this appeal from the 
judgment entered herein, but contends solely that the relationship 
between the trustee and the National City Bank subsequent the affilia- 
tion was such place the trustee position divided loyalty 
matter law. The finding the Trial Court that the trustee 
did not act bad faith and was neither careless nor imprudent the 
management the trust adequately supported the evidence, but 
question presented, dependent for its answer upon whether 
not the affiliation the trustee with the National City Bank placed the 
trustee position divided loyalty. If, result the affiliation, 
the trustee position divided loyalty and such conflict 
between its fiduciary duties and its self-interest gives rise only pre- 
sumption breach trust, then the evidence the existence 
good faith fact, found the Trial Court the part the trustee, 
would sufficient rebut such presumption. However, the existence 
divided loyalty conflict interest itself constitutes breach 
trust, and the rule invoked the guardian litem rule 
substantive law and not one evidence, then amount good faith 
fact the part the trustee could overcome it. Harsh though its 
may occasionally be, seems well established that the 
rule one substantive law. Munson Syracuse, Co., 
103 58, 59, 355; Wendt Fischer, 243 439, 154 
358, follows: ‘‘The law permits one act such inconsistent 
relations. does not stop inquire whether the contract transaction 
was fair unfair. stops the inquiry when the relation disclosed, 
and sets aside the transaction, refuses enforce it, the instance 
the party whom the fiduciary undertook represent, without under- 
taking deal with the question abstract justice the particular 
The reason for the inexorableness the rule was stated 
Cardozo, J., Wendt Fischer, supra, (243 page 444), 154 
page 304 these words: ‘‘Only this uncompromising 
rigidity has the rule undivided loyalty been maintained against dis- 
integrating erosion.’’ 

stated above, the Trial Court found that there was such rela- 
tionship between the trustee and the National City Bank warrant the 
application the rule undivided loyalty invoked the guardian 
litem. use the language the court Meinhard Salmon, 
Trial Court failed find ‘‘any nexus relation between the business 
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eonducted the manager and the opportunity brought him 
management.’’ Whether the affiliation was tantamount 
merger the trustee with the bank, created joinder interests 
between the two institutions which militated against the performance 
the trustee’s fiduciary duties need not determied, for the affiliation 
resulted situation which the trustee held part the trust 
assets its own corporate stock. The stock the National City Bank 
after the affiliation cannot considered merely the stock that 
bank. Formally was the stock the National City Bank; substan- 
tially it.was the stock not only the National City Bank but the 
trustee itself. The conflict interest here arose not from the trustee’s 
interest the National City Bank, but from its interest 
through the stock the National City Bank. The interest the trustee 
the bank may negatived the manner which the trustee’s 
stock was held, may also the interest the bank the trustee. 
not necessary determine the extent the merger the joinder 
the interests the trustee and the bank, nor inquire whether the 
interests the bank were beneficially adversely affected anything 
that affected the interest the trustee and vice versa. The two institu- 
tions might have been entirely separate and apart and yet, because 
the manner which the trustee’s stock was held and evidenced, the 
trustee placed itself position divided loyalty retaining the 
stock the National City Bank the trust. answer the 
accusation divided loyalty the part trustee say, the 
Trial Court found, that the stock the trustee was not owned the 
bank but the individuals who were the stockholders the bank. 
This not case where through coincidence the stockholders the 
bank happen purchase the stock the trustee with their shares 
the respective institutions, evidenced separate stock certificates. Here 
one could not stockholder the National City Bank without also 
being stockholder, although true only beneficially, the trustee. 
When the trustee, affiliation with the National City Bank, exchanged 
the bank stock the trust for new stock containing beneficial interest 
the stock the trustee, was effect purchasing its own corporate 
stock far was possible so. The exchange the stock was 
tantamount purchase the trustee the primary right its own 
stock, the right share the profits and loss itself. The trustee 
thus position which its personal interest might have 
tempted retain the stock the trust contrary the best interest 
the trust estate and the beneficiaries. 

believe the rule stated Trusteeship Stone, 138 Ohio St. 
corporate trustee its own stock, applicable here. that 
case was said ‘‘Our studied conclusion, applicable the instant 
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that corporate trustee cannot acquire its own shares stock 
investment, retain its own shares trust, without express authoriza- 
tion the terms the instrument bringing the trust into existence, 
provision law. Without such authorization, there disregard for 
the duty absolute faithfulness the trust, because the conflict 
which may and does occasion arise between the personal interests 
the trustee the one hand and the interests the trust and its benefi- 
the other.’’ 

While hold that the trustee was guilty constructive breach 
trust because its position divided loyalty respect its reten- 
tion the National City Bank stock containing beneficial interest 
the stock the trustee itself, must also held the proof presented 
that the settlor and life beneficiary the trust and 
sented the trustee’s occupation such position. Smith Howlett, 
App. Div. 182, 910, 915, was said: Ratification 
only where the party claimed have ratified had full knowledge 
the facts and his legal rights, case sought apply the 
doctrine between trustees and cestui que There can 
question but that Mary Cannon, the settlor and life beneficiary 
the trust, had full knowledge the facts which constituted breach 
trust the part the trustee. The divided loyalty here arose, 
above noted, from the one fact that retaining the National City Bank 
stock the trustee was also retaining beneficial interest its own stock. 
She was informed the nature the change the National City Bank 
stock upon its affiliation with the trustee, when new stock certificates 
were issued bearing the endorsement the stockholder’s pro rata bene- 
ficial interest the stock the trustee. the communications between 
the trustee and Mary Cannon, constant reference was made this 
fact. annual statement securities held the trust the end 
the year 1929 forwarded her, immediately succeeding the listing 
the National City Bank stock, appeared the following notation red 
ink: ‘‘with beneficial interest the National City Company and City 
Bank Farmers Trust Company.’’ Since she had knowledge the fact 
which created the divided loyalty the part the trustee, the question 
remains whether she had knowledge her legal rights respect the 
trustee’s position divided loyalty. ‘‘The cestui que trust must there- 
fore not only have been acquainted with the facts, but apprised the 
law, how these facts would dealt with equity.’’ Adair 
Brimmer, 539, 554. This not case where the cestui que 
trust would have had have recourse court equity order 
remedy the defect the trustee’s position. such would have 
been incumbent upon the trustee advise the cestui que trust how 
equity would act the premises. Here the cestui que trust 
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was also the settlor, with reserved power amend revoke the trust. 
Had she desired she could have destroyed the divided loyalty 
removing the trustee directing the trustee liquidate the National 
City Bank stock, She was well acquainted with her rights and powers 
under the trust instrument, indicated the fact that occasion 
she added the principal the trust and also withdrew part of: the 
principal from the trust. However, not only does the correspondence 
between her and the trustee evidence her desire that the National City 
Bank stock retained the trust, but May, 1937, with full knowl- 
edge the retention that stock and her power remove the trustee, 
she, effect, reconstituted the trust new agreement which 
she appointed her son and son-in-law co-trustees with the City Bank 
Farmers Trust Company. The record discloses that she exercised 
certain measure control over the trust and that the trustee acceded 
her wishes retaining the bank stock. There was here such acquies- 
cence and consent the part the settlor the trust, with knowledge 
the fact which gave rise the trustee’s position divided loyalty and 
her right remedy the situation thus constitute 
waiver the breach trust which the law would construe from the 
trustee’s duality interests. 

The other objections raised the guardian litem were correctly 
disposed the Trial Court was also the denial the guardian 
litem’s motion for new trial the ground newly 
evidence and the motions made aid thereof. The guardian litem 
had the opportunity the trial ascertaining the terms the 
affiliation agreement dated June 29, 1929, and cross-examining the 
officers the trustee concerning the relationship between the trustee 
and the National City Bank. any event, the matters alleged the 
basis for the new trial could have been discovered before trial the 
exercise reasonable diligence the guardian litem. 


Finding fact number and conclusion law number VIII, 
regard the trustee, City Bank Farmers Trust Company’s interest 
the stock the National City Bank which would served with- 
holding discouraging the sale the bank stock, and finding fact 
number and conclusion law number regard the divided 
loyalty conflict interest the part the trustee, should 
reversed and new findings made the that the interest the 
trustee its own stock, evidenced the stock certificate the National 
City Bank, was such place the trustee position divided 
loyalty constituting breach trust matter law; that there 
was divided loyalty fact; and that the settlor and life beneficiary 
had knowledge the which created the breach trust and 
her right remedy the same and that she consented the trustee 
position divided loyalty. 
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DEBTOR-CREDITOR RELATIONSHIP UN- 
CHANGED AFTER CERTIFICATION 
CHECKS DEPOSITOR 


Williamson’s Will, Supreme Court, Appellate Division, 
Supp. (2d) 1016 


Even though, incident the obligation which bank under- 
takes upon check, the bank reserves from drawer’s 
count sufficient sum comply therewith, the debtor and 
creditor relationship between bank and its depositor remains 
unchanged. 

Decedent before death drew two certified checks, each the sum 
$20,000 the order church and hospital. After decedent’s 
death the checks were found, each sealed envelope addressed 
respectively the church and hospital. note, decedent’s hand- 
writing, with the check the hospital stated ‘‘This check help 
the people your similar note the church stated ‘‘These 
checks for your church are only for church purposes.’’ The envel- 
opes containing the checks remained decedent’s possession until 
after his death. Plaintiffs, church and hospital, contended that the 
making these checks, and the acts, writing and conduct decedent 
with respect thereto served create tentative trusts for their bene- 
fit, which became absolute upon death decedent. was held that 
trust was created nor did the decedent attempt so. this 
case there was failure both delivery the checks and any acts 


words implying that decedent held property trustee for 
plaintiffs. 


Proceedings the matter the petition Rebecca Lott Grambow 
render and settle her final account the executrix the last will 
and testament Adrian Williamson, deceased. From decree 
the Kings County Surrogate’s Court, entered the office the clerk 
said Surrogate’s Court the 13th day January, 1942, confirm- 
ing the report referee and overruling objections the final account 
the executrix, Eastern Long Island Hospital Association and 
Presbyterian Church appeal. 

Decree affirmed, far appealed from. 

Dimock, New York City (Glen Watkins, New York 
City, the brief), for appellants. 

Adolph Kiendl, Brooklyn, for respondent. 


HAGARTY, J.—Two certified checks drawn decedent, each 
the sum $20,000, one the order the Eastern Long Island Hospital 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §249. 
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Association and the other the Mattituck Presbyterian Church, respec- 
tively, hereinafter referred the and ‘‘church,’’ both 
appellants here, were found among the assets this estate. Appellants 
contend that the making these checks and the acts, writings and con- 
duct decedent with respect thereto, served create tentative trusts 
for their benefit, which became absolute upon the death decedent, 
the day August, 1940. 

From the proof appears that between September 15, 1938, and Oc- 
tober 20, 1938, decedent drew number checks the total sum 
$50,000 the church and the Flatlands Dutch Reformed Church, 
which caused certified bank with which maintained 
account. These checks, however, were not delivered the payees 
decedent, but were redeposited him March 10, 1939, and thus the 
proceeds were again unconditionally credited his account. March 
decedent drew three checks and caused them certified. 
Two these are the checks first above described, drawn the order 
the church and the hospital. The third check was the order the 
Flatlands Dutch Reformed Church the sum $10,000. After de- 
death, the checks the order the church and the hospital 
were found, each sealed envelope addressed these respective 
claimants-appellants. note, decedent’s handwriting, with the check 
the hospital, was dated March 16, 1939, and advised that ‘‘This check 
for help the people your care.’’ similar note the pastor 
the church was dated October 20, 1938, and stated that ‘‘These checks 
for your Church are only for Church purposes.’’ This latter note evi- 
dently had been written conjunction with the making and certifica- 
tion the original checks the church the Fall 1938. third 
envelope contained the $10,000 check the Flatbush Dutch Reformed 
Church, not party this appeal, together with note likewise indicat- 
ing intention make gift. three these envelopes, together 
with other writings and memoranda, were found within large envelope, 
partly sealed, which was written ‘‘Adrian Williamson, 

Under the foregoing circumstances, trust nor did 
the decedent attempt so. Cf. Matter Totten, 179 112, 
134, Am. Rep. 446; Smith Lee, 591. check order 
upon bank pay designated sum money, which may voided 
any time prior payment. Its making does not operate as- 
signment any part the funds the the drawer. 325, 
Negotiable Instruments Law. certification, bank engages pay it. 
112, 323, Negotiable Instruments Law. Even though, incident 
this obligation, bank reserves from the account the drawer 
the check sum sufficient comply therewith, the relationship 
debtor and creditor between the bank and its depositor remains un- 
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changed. Sundail Construction Co. Liberty Bank Buffalo, 277 
137, 141, 745. the absence delivery, the drawer 
entitled have his with the amount certified 
check upon its surrender the bank (Anglo-South American Bank, 
Ltd., National City Bank New York, 161 App. Div. 268, 274, 146 
457, affirmed, 217 726, 112 1053), was done here 
the original transaction. 

this there was failure both delivery the checks (Vin- 
cent Rix, 248 76, 161 425) and any acts words im- 
plying that decedent held property trustee for the appellants. Sulli- 
422, Am. Rep. 634. 

The decree, far appealed from, should affirmed with costs 
respondent, payable out the estate. 


GIFT NOTE WIFE WITHOUT 
INDORSEMENT VALID 


Warren Schawe, Court Civil Appeals Texas, 163 Rep. 
(2d) 415 


Defendant made promissory note payable payee who turn 
made gift the note his wife before maturity without written 
indorsement. Defendant contended that the gift the note was 
made the husband without consideration and was without writ- 
ten indorsement, transfer assignment, and that wife took the 
same subject all defenses limitation that could urged against 
the named payee, the husband. was held that the husband could 
make parol gift the note his wife without written indorse- 
ment. The transfer before maturity vested title the note his 
wife her separate property. Under these facts defenses against 
holders due course under the Negotiable Instruments Act would 
have application. 


Action Elizabeth Warren and husband against Harry Schawe 
promissory note. From judgment for defendant notwithstand- 
ing the verdict, plaintiffs appeal. 

Reversed and rendered. 

Cofer Cofer, Austin, for appellants. 

McKie, San for appellee. 


BAUGH, J.—Appellants sued appellee promissory note alleged 
for the principal sum $1,488, daetd October 1929, due October 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §604. 
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1930, bearing per cent interest from date, providing for per cent 
attorney’s fees, executed appellee and payable Elmore Warren. 

alleged that Elmore had given said note his wife, Elizabeth 
Warren, October 15, 1929, her separate property; and that same 
had been lost destroyed fire. Appellee addition general 
demurrer, general denial, and special exceptions pleaded limitation and 
discharge bankruptcy 1931. against these defenses, the appel- 
lants pleaded coverture Elizabeth Warren tolling the limitation 
and new promise appellee pay same after his discharge 
reviving the debt. Trial was jury special issues 
April 15, 1940, all which were answered favor the appellants. 
Appellants filed motion for judgment the verdict; and appellee 
motion for judgment non obstante. The trial court took motions 
under advisement until September 25, 1940, which time overruled 
appellants’ motion, granted that appellee, and rendered judgment 
that appellants take nothing; hence this appeal. 

The appeal presents the following controlling questions: 

Whether the provisions the note were sufficiently proved 
warrant judgment thereon for appellants; 

Whether the statutes limitation were tolled the debt, 
both principal and interest; and 

Whether there was such promise pay made Schawe, after 
his discharge bankruptcy, revive the debt. 

Appellee first urges support the judgment that appellants failed 
prove clear and satisfactory evidence the essential provisions 
the lost note. This clearly untenable. Appellee himself admitted that 
executed the note for money borrowed from these negroes, formerly 
his tenants; that delivered Elmore Warren, payee, and himself 
stated all its essential provisions. There was material dispute ex- 
cept the amount. recollection was that the principal 
was $1,309; but three the negroes testified that was for $1,488 
and the jury found, which concludes that matter here. 

also urged that the gift the note Elmore his wife 
October 15, 1929, found the jury have been made, was without 
consideration, was without written endorsement, transfer assign- 
ment, and that she therefore took same subject all defenses limita- 
tion that could urged against the named payee, Elmore Warren, 
her husband. 


now settled that husband may make parol gift such note 
his wife without written endorsement. Brown Fore, Tex. Com. 
Tex. Civ. App., 609, 612; Tex. Jur., 130, 160; 
Tex. Jur., 67, 670. The transfer and vesting title thereto 
married woman her separate property having been made prior 
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maturity, limitation did not run against her during coverture which 
admittedly continued uninterrupted thereafter. Art. 5535, 
Tex. Jur., 138, this true even though limita- 
tion would run against the husband had the transfer not been made. 
1017; and directly point, Flanagan’s Estate Flanagan’s 
Estate, 169 Wis. 537, 173 297. Such tolls the limitation 
statutes whether the two-year four-year statute invoked. Vernon’s 
Ann. Civ. St. arts. 5526, 5527. 

Under these facts defenses against holders due course under the 
Negotiable Instruments Act, Vernon’s Civ. St. art. 5932 
would have application. 


The next question presented relates the sufficiency the promise 
Schawe, testified appellants’ witnesses, after the discharge 
bankruptcy, revive the debt. Both parties rely the main, did 
the trial court, Neblett Armstrong, Tex. Com. App., 
166, 577, which applied and approved the rule laid down 
Allen Co. Ferguson, Wall. Ed. 854; and Goldstein 
Saur, Tex. Civ. App., 162 441. That is, that order revive 
discharged debt the promise must clear, distinct and unequivocal. 
This does not mean that the proof the promise relied must 
clear, distinct and unequivocal. stated quotation from Allen 
577]: ‘‘Nothing sufficient revive discharged debt unless the jury 
are authorized say that there the expression the debtor 
clear intention bind himself the payment the debt.’’ The 
jury was asked the instant case, ‘‘Do you find from preponderance 
the evidence that the defendant, Harry Schawe, after the ad- 
judication bankruptcy, did make clear, distinct and unequivocal 
promise pay the note controversy?’’ with the explanation the 
court that these words was meant ‘‘the clear intention bind him- 
self the payment the this the jury answered, 
objection was made appellee this issue any manner, nor 
burden proof imposed. good portion the statement 

acts relates this issue, consisting the direct and cross examination 
Schawe, and Elmore and Elizabeth Warren and two their sons. 
This testimony but presented sharp conflict, not only any prom- 
ise being made Schawe, but also the times, places, and nature 
such promises. Under proper instructions from the trial court 
the character promise that must proven, and the burden 
proving it, the jury found from the testimony the negroes fact 
that Schawe did make such promise. Such finding was therefore bind- 
ing upon the trial court and should not have been disregarded. 

now well settled that testing the sufficiency judgment 
for defendant non obstante, instructing verdict, only the 
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petent evidence favor need considered; and that 
sufficient raise jury issue, sustain jury finding, then 
error for the trial court disregard it. 

From the foregoing clear think the trial court upon 
the jury findings, have rendered judgment thereon for appellants. 
have concluded, however, that appellants were not entitled judg- 
ment for interest said note for the entire period. Though gift, 
prior maturity, the note became the separate property Elizabeth 
Warren; now seems settled that interest from the wife’s separate 
propery, like rents and revenues therefrom, becomes community prop- 
erty; and such would subject the four-year statute limita- 
tion. Arnold Leonard, 114 Tex. 535, 273 799; Chandler 
Alamo Mfg..Co., Tex. Civ. App., 140 918; Tex. Jur., 103, 
126, and cases cited. 

Judgment the trial court therefore reversed and judgment here 
rendered favor appellants against appellee for the sum $1,488, 
with interest thereon the rate per cent per annum from Septem- 
ber and per cent attorney’s fees. 


TRUSTEE NOT ALLOWED ACCEPT COMMIS- 
SION FROM THIRD PERSON 


United States National Bank Omaha Alexander, Supreme Court 
Nebraska, Rep. (2d) 223 


trustee violates the duty owes and accountable the 
beneficiary accepts for himself from third person any bonus 
commission for any act done him with the ad- 
ministration the trust. 

this case trustee who operated apartment building hired 
rental and managing agent for the building. The agent who was 
also the insurance business placed some insurance the building 
for the trustee. The trustee received from the agent the sum 
$249.55, said sum being per cent the premiums insurance 
policies. his accounting the trustee was allowed this sum the 
district court. appeal was held that the allowance the 
agency commission though part the standard premium such 
insurance was improper expenditure the trustee and was con- 
trary well-established legal principles. 


Appeal from District Court, Douglas County; Dineen, 
motion for rehearing. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §492. 
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Former opinion modified. 

For former opinion, see 920, 140 Neb. 784. 
Burbank Burbank, Omaha, for appellant. 
Munger Rhodes, Omaha, for appellee. 


YEAGER, J.—On consideration the motion for rehearing and 
further consideration the matters presented the appeal, the con- 
has been reached that there was erroneous determination 
upon one the elements involved. 

the opinion 140 Neb. 784, 920, the allowance 
$249.55, that sum being per cent the premiums insurance poli- 
cies, the district court was affirmed. This allowance was contrary 
well-established legal principles. this item the case should 
have been reversed and remanded, with directions the district court 
enter judgment favor the defendant and against the plaintiff 
trustee. 

Magruder Drury, 235 106, Ct. 77, 82, 151, 
wherein the court was speaking the right trustee profit from 
the relationship, the following was said: ‘‘It makes difference that 
the estate was not loser the transaction, that the commission was 
more than the services were reasonably worth. the relation 
the trustee the estate which prevents his dealing such way 
make personal profit for himself.’’ 

Restatement, Trusts, sec. 170n, said: ‘‘The trustee violates 
his duty the beneficiary accepts for himself from third person 
any bonus commission for any act done him connection with 
the administration the trust. Thus, sells trust property and 
accepts from the purchaser bonus for making the sale, commits 
with which insures trust property, receiving compensation com- 
mission for placing the insurance, accountable for the commission. 
were allowed keep the commission would tempted place 
the insurance with the company which employs him, even though that 
might not for the best interest the 

this light the former opinion modified the respect indicated, 
and the item $249.55 being per cent the premiums in- 
surance policies, which was accounting allowed favor the plain- 
tiff, trustee, the decree reversed and remanded, with directions the 
district court enter judgment favor the defendant. 

all other respects the former opinion adhered to, and motion 
for rehearing denied. 

Former opinion modified. 


LEGAL QUERIES AND ANSWERS 


Alteration 


What constitutes material alteration? 

Any alteration which changes the date, the sum payable, the 
time place payment, the number relations the parties, the 
medium the currency which payment made, which adds 
place payment where place payment specified, any 
ehange addition which alters the effect the instrument any 
respect, material alteration. L., See. 


Authority Bank Officers 


Has the president bank authority release indorser 
from liability promissory note held the bank? release the 
maker 


Authority Bank President 


agreement the president bank that the indorser 
note discounted the bank shall not liable the event the 
maker’s default 

No. Such agreement beyond the powers the president. 
Beers Broad Market National Bank, J., 131 Atl. Rep. 105. 


Banking Powers 


Has the cashier bank authority guarantee the payment 
draft drawn one its customers? 

No, and the bank itself has power. National Bank Sixth 
National Bank, 212 Pa. 238, Atl. Rep. 889. 333. 128 
Digest. 


Deposits Made Outside Bank 


bank liable for deposit delivered its cashier place 
outside the bank 


129 
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No. Demarest Holdeman, Ind. App. 685, Rep. 


Delay Giving Notice Dishonor 


Delay giving notice dishonor excused when the delay 
caused circumstances beyond the control the holder and not 
putable his default, misconduct negligence. When the cause 
delay ceases operate, notice must given with reasonable diligence. 


Forgery 
What the effect forged signature indorsement? 


Where signature forged, made without the authority the 
person whose signature purports be, wholly inoperative, and 
right retain the instrument, give discharge therefor, 
enforce payment thereof against any party thereto, can acquired 
through under such signature, unless the party against whom 
sought enforce such right, precluded from setting the forgery 
want authority. L., See. 23. 


Liability Bank for Acts Employees 
bank liable person for loss sustained buying stock 
the advice the bank’s secretary 


No. such case the secretary acting his individual, not 
his official, capacity. Pfeil Citizens Loan Trust Co., Ind., 167 


Liability Bank for Act Teller 


bank cashes forged check and the teller carelessly identifies 
and causes the arrest innocent person the one who passed the 
the bank liable the person arrested 


The bank may held liable such persons action for mali- 
cious prosecution. Blakely Roanoke State Bank, Kans., 253 Pac. Rep. 


Liability Directors 


Will directors excused from liability for mismanagement 
the grounds ignorance inexperience? 


No. Prudential Trust Co. Brown, Mass., 171 Rep. 42. 
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Notice Dishonor 


what form may notice dishonor given? 
The notice may writing merely oral and may given 


j 


any terms which sufficiently identify the instrument, and indicate 
has been dishonored non-acceptance, non-payment. 
may all cases given delivering personally through the 
mails. L., Sec. 96. 


Protest 


formal protest unnecessary where inland bill exchange 
promissory note dishonored non-payment non-acceptance? 

Protest Presentment for acceptance payment 
and notice dishonor will charge the drawer indorser. Only for- 
eign bills exchange must protested. L., See. 152. 
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Digest Decisions Security for 


Deposits—National Banks 


national bank, located the State Illinois, has power, under 
the laws that state, pledge its assets secure deposit public 
funds. Where such pledge made and the bank subsequently fails, 
the receiver will entitled recover possession the pledged secu- 
rities. City Marion Sneeden, S., Sup. Ct. Rep. 421. 


national bank Pennsylvania may pledge its assets secure 
deposit school district funds. Collins School District. Fed. 
Rep. (2d) 339. 991. 


national bank has authority under the laws Idaho, pledge 
its assets security for deposit funds the clerk state county 
consisting cash bonds filed with the clerk private litigants. 
Eckerson Utter, Dist. Court, Fed. Supp. 201. 829. 


bond, given bank depository school funds, and approved 
the board trustees the school district the day which the 
bank’s affairs are taken over the Federal bank examiner, cannot 
against the sureties the bond, especially where the members 
the board trustees were aware the fact that the bank was 
failing condition. Johns City National Bank Trust Co., Texas, 


national bank has authority pledge its assets secure de- 
posits made with the national bank the receiver state bank. Hood 
Hardesty, Fed. Rep. (2d) 26. 388. 


city deposited funds national bank. The bank, principal, 
with individuals sureties, gave bond secure the deposit which 
recited that ‘‘said surety’’ had deposited with the city certain bonds 
security. The bank became insolvent and the city sold the bonds secur- 
ing its deposit. These bonds actually belonged the bank and not 
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the was held that the receiver was entitled collect from 
the city the proceeds the sale. City Chicago Joseph, Fed. 
Rep. (2d) 444. 521. 


national bank has power give security for deposits made 
the bank the receiver state bank. Such funds are not public 
funds within the meaning Code, 90, providing that 
national bank may give security for the safe-keeping and prompt pay- 
ment money State any political subdivision 
deposited with it. Harrell Lawhead, Fed. Supp. 298. 


national bank located Colorado has authority pledge its 
assets secure deposit made city. Adams Cribbis, Fed. 


While national bank has power pledge its assets secure loan, 
has power pledge its assets secure both loan obtained from 
another bank and deposit made that bank. Third National Bank 


The Act June 25, 1930 (12 Code 90), authorizing national 
banks give security for public deposits, applies transactions 
this kind which occurred prior the enactment the statute. 
Knott, Fed. Rep. (2d) 817. 554. 


not within the power national bank execute mortgage 
real property secure deposits private funds or, fact, give 
any other security for such deposits. Buckley Southwestern National 


national bank has power pledge its assets secu- 
rity for deposit public funds. Granzow Village Lyons, 
Fed. Rep. (2d) 83. 611. 


Under the Code, Title 12, Section 90, national bank au- 
thorized give the same kind security for public deposits may 
given State banks located the same state with the national bank. 
Fidelity Deposit Co. Kokrda, Fed. Rep. (2d) 641. 73. 


national bank has power pledge its assets secure deposits 
made the bank the receiver State bank appointed state 
court. Griffin Royall, Fed. Rep. (2d) 103. 690. 


The Act June 25, 1930 (12 Code 90), authorizes national 
banks give security for public deposits the same character state 
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banks the same state are authorized give. bond given 
national bank securing deposits state funds prior the date 
Act creates lien favor the state the deposits made after the 
date the Act. Lewis Fidelity Deposit Co. Maryland, 
Sup. Ct. Rep. 848. 655. 


national bank has power any state pledge its assets secu- 
rity for deposit private funds. Texas and Pacific Railway Co. 


national bank may give security for public deposits the State 
Oklahoma, without having resolution that effect passed its 
board directors and entered its minute book. Kavanaugh Fash, 


Under the Colorado statute, Laws 1927, 203, and the Federal 
statute, code, 90, national bank located Colorado may give 
security protect city funds deposited with it. Todd Elkins, Colo., 
Pac. Rep. (2d) 696. 301. 


The Federal statute, Code, (Act June 25, 1930), 
which empowered national banks give security for deposits public 


funds, states where such pledges are permitted state law with 
reference state banks, validated pledges this kind previously made 
national banks and existing the time the enactment the 


pledge its assets national bank secure general deposits 
public money was invalid prior the amendment June 25, 1930, 
Section 5153 the Revised Statutes, Code 90. City 
Fort Worth Fed. Rep. (2d) 964. 337. 


